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there are the words—< Muking up bouks and orders of sessions, [ bail, and therefore he was not in custedy as alleged in the indict-

declaring the haits of the division courts, and enferuy the times
and places ot holding tie courts,” und the taniff adupts the sume
words; uud sce. 156 of Division Court Act, alrendy cited, directs
him to record the divimons declared and appanted, ani the tmes
aund places of bolding the courts. But we cannot, 1 think, avoid
the couclusion, that {0 ectitle him to do the work and charge
tlicrefor the fees prescribed by the turiff, he must shew that the
apporutments or orders for times and places of holding the conrts,
wiich be sends to the Goverument aund the dutfecent clerks, ave
orders or ncts of the court of quarter sessions.
This he cannot do, and I thruk he mnust therefore fail.
Ler cur,—Rule discharged without costs.

Reeixa v. SusrrieworTi.
Neghgent escape—Corviction—~ Evudence.

One W was brought bufore mazistrates in the custedy of defandant, a con-
stable. to answer a chatoo of wilsd-meanor, nnd after wirnesses had beett wxatn.
in-d be was verbally remanded uatil the next day  Being then brousht up
agun, and the pxaminaty m con- duded the justices decided to tahe bail, andg
send thecyo to the assizes. Heuid bo could et bailithwhad time tosend £ or thews
and the justices verhally romanded him til the foltowing dav, telling defendant
toLring hiur up then tw by comuntfed ur buled. Oun that day defendant
negligently pecwitted hinm 10 encape, for which he was cousicted

Jeld. that W. was in custudy under the onginal warrant, and the matter atill
peading before the tagietrates, until fiuxlly dicposed ot by commltinent W
custody or dischargs on bait, and that the cousiction was proper.

Crixixal Casr ResgrvED.

At the Court of Oyer and Terminer and General Gaol Delivery
for the county of Oxford, bezun and holden in the town of Woud-
stock, on Tuesdny, the twenty-first day of October, in the year of
our Lord one thousand eight hundred nnd sixty-two, and continued
by adjournment until Saturday, the twenty-fifth day of the same
mouth, James Shuttleworth, a coustable of the said county, was
indicted, tried, and convicted by a jury of his country of a
misdemennour, in permitting one Jesse Withams Wood ward,chinrged
with committing a rape on oue Ellen Jaue Carrol, to escape from
his custady as such constable, sfter baving been committed to his
custady to be safely kept for further exnmination

Frow the evidence given at the trix), it appeared that Woodward
wag on Thursday, the twenty-first day of August, 1862, Lrought
beford two of the justices of the peace for the county of Norfulk,
under the said charge, on & wurrant issued by one of the justices;
that an examination of witnesses was had on that day, and Wood-
ward wes verbally remanded to the custody of the defendant until
:.’ui_ncxt day, then to be brouglt before them for further exami

ation.

On the next day, Friday, the twenty-second day of Sugust, the
defendunt brought Woodward hefore them, and having finished the
examination ol the witnesses on that day, the justices concluded te
admit \Vopdwurd to bail, and to send the matter to the assizes.

The prisoner stated be could procure bail if he had time to send
fqr them, and the justices informed om that they would remami
him !‘or a doy, and if the bail arrived in the meantime they would
take it: andthe defendant was verhally directed to bring Woodward
before them the next day. to be committed or bailed as they thought
fit.  The next day Woodward escaped from defendant’s custody,
and was not brought before the justices; Le escaped by defendnuts
negligence, ’

On the frial the defendant's counsel objeeted:

1. That Woodward was in the custady of the defendant only
for the purpose of enabling him to procure bail, be having been
remanded to defendant’s custody by the magistrates to enable
‘thcm cither to bailbum, if he could procure bail, or comnut him
if he could not obtain bail: that such remanding being llegal,
defendant was not bound to detain Woedward, and he could not
therefore be legally convicted of a misdemeanour for his escape.

2. That the allegations in the first count of the indictment are,
that the defendant arrested Woodward on the charge of rape, and
brought bim before the justices, aud that they remanded him to
defendant’s custody for twenty-fonr hours, and that he cecaped
whilst defen lant had bim 1n custody under such remand: that
the cvidence shewed that Woudward was really in custody on a
second verbsl remand, for the purpose of epabling bim to procure

' ment; and that there being a varisnce, he ought to be ncquitted.
Aud further, that he was 1 custudy under the second verbal
instructions to cuable him to procure bail after the justicey had

t dectded to comumit hun for trial: that such last instructions were

Fillegal and not justified by the statute, and therefore defendant

; could not be pruperly convicted of au excape a3 Woodward was not

’legnlly in bis custody.

It was left to the jury to say, as a matter of fact, if defendant

,neghgently allowed Woodward to e<cupe, and they found hm
wlty.

8 in consequence of the objectionsraised, the court, in the exerciso

of ity discretion under the statute, reserved the question if defen-

dant ¢uld be properly convicted, on the objections {aken, and on
the evidence, for the consideration of the justices of her Majesty’'s

Court of Queen's Bench for Upper Canuda, and postponed the

yolzment on the conviction until such question shall hase been

considered snd decided, which said question is bereby referred to
the conxideration of the said Court of Queen's Bench.

It was held that the second count of the indictment could not
be sustained, and the defendant was bouad over to appear at tho
next satings of the Court of Oyer oud Terminer and General
Guol Delivery for the County of Oxford, to receive judgrient,
The indictment and copy of the evidence at the tnial are herewith,

All of which is hereby certified to the Court of Qucen’s Bench
aforesaid, pursuant to the statute in that behalf,

W. B. Riciarps,
Drending Judge al the aforesusd atlings of the Court of Oyer

and Terminer and General Gaol Delrvery.
W. 7 Burns for the Crown. cited Burns’ Justice, titles ¢ Arrest”’
and ¢ Warrant;” Wright v. Court, 4 B. & C. 546 ; Hale P. C, vol-
it, p. 120; Jichbuld’s Snowden's Magistrates® Assistant, 4th ed.

.73

P D). G. Midler, for defendant, cited Censol. Stats. C., ch, 102,
secs 23, 40, 43 Rex v. Fell, 1 Salk, 272; Russell on Crimes,
vol. i, p. 428

Haoarty, J.—The first count in substance alleges that defendant
being a constable, &c , brought one Woodward before the justices,
and he was then charged on oath with felony, and the justices
duly adjourned the examisation, and remanded the prisoner from
21st of August to the 220d of August, (being wunder three days,)
and verbally ordered defendant to keep the prisoner in custody,
and hase b w before them oo the 22ad ot August, and that the
defendant so having him in custody negligently permitted him to
eseape.

Tlrc sccond count alleges that Woeodward was charged on oath
with felony. aud a warravt duly delivered to defendsnt, aconstabie,
to apprebend and bring bim before justices; that ho arrested and
had him in custody, and allowed 2 negligent cscape.

The ficts were, tuat being brought up on the 2ist of August,
the justices adjourned to next day, remanding the prisoner. On
the 2 lud the exumination was resumed, aud the justices annouaced
that they bad resuvlved to send him to the aswizes, but would take
bail. The prisoper asked tor tiwe to send for bail.  They agreed
to remand him to next day for that purpose, aod he ¢scaped before
being brought up next day on the remand.

My very strong impression is, that the defence urged is not
open to the defendsat, if the facts be sufficicutly stated.

1t appears to me that the prisoner was in custody on the original
warrant Gl finally disposed of, by either commitment for trial or
discbarge on bail.  Till disposed of finally by the justices, I think
the custedy on thae wurraunt continues. The form of warrant given
by our statute i3 to spprehend and bring beforo the said justices,
&c, *“to answer unto tbe said charge, and to be further desit
with according to law.” 1 therefore do not sce why the second
count should not support a conviction. We have not to deal with
any question as to an illegal remand for a longer peried than the
statate silows

Nor can 1 accede to counsel’s argumesnt, that as the ecidence
was fully taken and the juctices had made up their minds to send
him to the assizes if ho could not obtain bnil, an adjournment for
a day at the prisoner's instance., and for bir sccommodation, to
enable bim to send for bail, rendered the custody illegal, so that




