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desîre expressed is to be controlled by the party, and that he shalh
have an option to defeat it," wvas expressly afirmed by the House

y of Lords. The Court Kf Appeal (Williams, Stirling, and Cozens-
Hardy, L.JJ.,) however, considered that on the face of the will it
was plain that the daughters were to take absolutely, and that the

* expression of a desire that they- should -ive a third of their incomes
- . to the son wvas insufficient to cut down that absolute estate or

create anv trust in the son's favour.

COU PANY - DIVIDENO OUT 0F CAPITAL -ULTRA viRS - ACTION AGAINsT

DIRECTORS-RETENTION OF DIVIDENO IMPROPERLV PAID.

Tozvers v. African Ti'g Co. (i904) i Ch. 558, was an action bv
shareholders on behalf of themselves and ail other shareholders of
a limitcd company against the company and the directors for a
declaration that a dividend declared by the directors and the pay-
me-t thereof out of capital wverc ultra vires and illegal, and to
compel the directors to refund the money so paid. Byrnie, J., who
tried the action, gave judgment as prayed for the plaintiffs and on
the defendants' counterclaim ordered the plaintiffs to repay the
div:dend: but the Court of Appeal (Wil!iams, Stirling and Cozens-
Hi.rdy, L.JJ.) reversed his decision on the plaintiff's dlaim, because
the plaintiffs had received thie dividend with knowledge of the
facts and had flot before action repaid it, and, though at the trial
they hiad offered to refund it, that was held îlot to entitle them 'o
bring the action, which %vas therefore dismissed. but the judgrnent
on the counterclaimn was left undisturbed.

CONFLmGIT OF LAWS -SCOTCH SETTLEMIENT-U-IUSBAND'I: AND WIFE- ALIMEN-

TARY PROVI.-ON FOR HCSBAND-MNORTGACF 13V HCSBAND CIF HIS INTEREST.

l' re Fiz;cld Su t1elal V. Fitzge-raId(19o4) 1 CI'. 573. The
Court of Appeal (Williams, Stirling and Cozens-H1ardy, L.JJ.)
have revcrsed the decision Of JoYce, J. (1903) 1 Ch. 933 (notcd
ante, vOl. 39,1). 5 18). he case turncd tipoîî a question of conflict
betwvecîî the law of Scotland and Enln.On the mar:iage of a
dorniciled Eng-lishiman to a Scotch lady hier propcrty', consistïng of
heî-itable bonds, which, according to Scotch law~ are decrned to be
real estate, %vas settled by a seutlement in Scotch formn undcr which
flic hiîshand, in the event <of surviving his wifc, %vas entitled t<) the
incamel of th1e settle(I property for lifefc. aIl su~clh paYieîîts to b',
strîctl\v al nicntarv îo 11't liIII htui ;it..ncn t or arrcstment 1wv
cred(itoris; ' and, acCor(l ng to Scotch law, if thec huisban<l failcd to
support the issue of thie marriage they arc entitled to attact i the


