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apt to prove that it was a part of the agreement or under-
ing between the parties that the machine would not work
actorily until after the cows had been made accustomed to
he defendant testified that there was no such term in the

— 1

es made by the plamt.lffs that these had worked satls-
; that it was necessary to persist in the use of the machine
the cows were accustomed to its use; and that, unless this
~done, the machine could not be said to have had a fair trial.
i evxienoe was rejected. The learned trial Judge did not
truct the jury that, if the defendant’s dissatisfaction was real
unfeigned, honest and not pretended, it would be a sufficient
er to the plaintiffs’ claim. On the contrary, he instructed
he jury as if the sale had been made on a warranty by the plain-
‘s that the machine would do what it was represented to do.
~ The jury at first found “that Richardson & Co. take back
Omega Milking Machine which they installed owing to the
tisfactory way in which it was working.”
The jury were asked by the Judge to reconsider their answer,
1 he redirected them, whereupon they retired and came back
h a verdict for the defendant.
The plaintiffs were not in any way prejudiced by the refusal
ﬁ. tnal Judge to admit the evidence which was tendered and

The defence might have been presented to the jury in a more
arable light than it was. If believed, the witnesses for the
ndant made out a ecase on which the jury might have found
‘though the machine was capable of doing what it was in-
«d to do, and what the plaintiffs represented that it would
gat, as it did not work to the satisfaction of the defendant,
his dissatisfaction was honest and bona fide, t.he defendant
s entitled to a verdict.

Appeal dismissed with costs.
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