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There is no doubt as to the law. It is not as at the corn-
mon law, where "the parent had, as against other personS gell.
erally, an absolute right to the custody of the child, ness he
or she had forfeited it by certain acte of miseonduet" (per Lord
Esher, M.R., in Regina v. Gyngali, [1893] 2 Q.B. 232, 239) ;
but as in equity, where "the Court ie plaeed in -a position, by
reason of the prerogative of the Crown, to, aet as supreme par-
ent of ehildren, and must exereise that juriedietion in a manner
ini which a wise, affeetionate, and carelul parent would act for
the welfare of the child...

[Reference to In re Fynn, 2 De.G. & S. 457; In re O'Hara,
[1900] 2 I.R. 232; Re Paulds, 12 O.L.R. 245.]

There îe and can be no pretenee that the appellant ie other
than of good character.. . Nothing whieli. . . could b.
called misconduct is even alleged.

The facts, or alleged facts, adduced to shew unmnindfulness of
parental duty, are almost ýabsurdly petty. . . . There la
nothing whieli shews that the father je unmindful of his par-
ental duties.

Then is there any'inability to provide for the welfare of the
ehuld? I do net sc any. The father je healthy--4lie attemapt to
shew, or at least to suggest, that lie je tubereulous . . - wholly
fails . . Hie is respectable, of good habits, induetrione, and
trustworthy. .. . Rie intends toi take up lieuse, and have
hie sister keep house for him; she is about thirty years of age,
and was trained in liousework by lier mother. . . . She lias at
different times acted as nurse and taken special care of chidren.
She sweare that ahe is fond of children, and has been ini con-
tact with them a great deal. . . . She je. quite ahl.
and fît te look after lier brother and his child.

It ie rather suggested. than said that the expeetations of
the ehild will be diminiehed by placing hier -in the liands of lier
father. This, I decline te, believe. . . . But, if it b. so,"pecunîary benefit je often a, very secoudary consideration....,
and more sio iu this new land than lu the older ceuntries. . *

ý think the appeal sliould be allowed without costs lier. or
belovwý, the order not to issue until the father files an affidavit
eliewing that hie lias proeured a suitable house or mons for hlm-
self and cliild.

A mass of affidavits lias been filed, eoutaining mucli irrelev.
ant material. The climax of abeurdity in th-at regard le reaed
by the filing of a petition Efigned by a number of neiglhbours,
giving their opinions as to the proper custody of the child. This
.will be taken ýoff the ifies. The Court does not; decide cass AIè.-

1554


