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5. I)id the deceased corne to his death by reason of thle
defendants operating the railway by a negligent system? A.
Yes.

6. If so, what was the negligent system? A. By allow-
ing Weymark to operate a snow-plough train without having
passed the eye a.nd car test.

7. Might the deceased, Gilbert Jones, have avoided the
accident by the exercise of reasonable care? A. No.

8. At what surn do you assess the damages? A. Six
thousand dollars.

(a) To the widow $3,500.
(b) To the dauglîter $500.
(c) To the son $2,000.
The learned Judge, accordingly, on the 3rd October,

1911, gave judgment for the plaintiff in acoordance witî flic
finding of the jury.

The respondents, with the consent of the plaintiff, ap-
pealed direct to thec Court of Appeal for Ontario, and by the
judgment appealed f rom the latter Court set aside the judg-
ment of the trial Judge on the ground of misdirection andI
ordered a new trial,. on the terms, however, that if tlic plain-
tiff would accept tlie surn of $2,000 paid into Court to the
credit of the action, and if the company did not objeet
thereto, judgînent should lie entered for the plaintif! for
that suin.

The înisdirectioii relie<l upon by the Court of Appeal is,
as stated by Mr- Justice Meredith, this, that ftie jury
were iiot tol<l, as they should have been, fliat the ire
breacli of the rule or order of the Conmiîssioners did not
give a rîglit of actioni, that injury must flow from that breach
to gi'.c sucli a righît, and flînt unless tlie injury 'vas causcd
bY, the ineapaeit « or negligence of the signalman tlic plain-
tiff liad nio rigl't of action, and again at p. go lie says-

17pon the wbiîle evidetice it îîght reasonabh' lic found
that tic acci-dent n'as îiot caiised by any waiit of qualification
or negligcîîce on tlic part of the sigîîalinan, and iii thiat case
flie 'efcîîdîinb' liabili J yv woild lic linited, because, as the
defendants adîiit, the accident Ivas caused, not by any breach
of tlie ride, whieli, it is admitted, lias the effect of an enact-
mîenît, but liv the îîegligence of flie engineer a fellow work-
mian in conimon emploYmnent witlî flc juan iii respect of
whîose <leatlî this action is brouglit."


