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In January 1908, one Iieyburn, an employee of the

d.tendant, stole a book o! moncy orders, and, forging the

defendant's naine, and on two occasions the. name of a fel-

kow-employee, issued orders to the amounit of $470, which

the plaintiffs, who were unaware of the forgeries, paid. They

claimied the $470 by the indorsement of the writ o! surn-

zons and in the statement of claire, but that ainourit bas

iinc been reduced by $100 whiieh thcy recovcred, and they

no seek tu hold the defendant liable for the balance, $370.

TIie defundant says lie did not issue the orders in qiies-
tien, and that it is imîpossible to returil the orders received

irm the. plaintiffs.

It ia not disputed that the defendant did not take rea-

sonaIile and proper care of the boo0k of money orders deliv-

ero te hlmi. If lie were an ordinary bailee without more, ho

would not ho rusponsible. But bis liabiîty nîust be doter-

mined npon biis contrnct. " A bailee may assume a greater

obligation thait the Inw would inipose uipon him under the

.&rùurnatances, titat is to cay, the law will emforce against

bim the. very ternis of bis contract in tie fair nieaning:"

Grant v. Arinour, 25 0. IR. 7, at p. 10. The defendant ac-

oepted re,Ionibïlility for the "due issue auîd sale" o! the

ores 'lhle stolen orders were nlot duly issued and sold.

1Hl und ertook te account f or " eaeh nîoney order " and f or the

procecdM thereof and to pay over sucli proceeds to the plain-

tifs, Ile says ho îs excused, because o! the umpossbilîty ta

a.ount fur the orders resulting f romt tUi tlioft comînitted

by 11(ybur». The defendant, however, tecok upon himself to

warrant the ruturn o! each money order and of tie pro-

.. es of each money order, and it is not, upon lus contract

an authority, open to luiju to objeet because of tie imiposai-

bility: Crant v. Armour, supra; Clifford v. Watts, L. R. 5

Il . 58c.. l'le fact that I1lyirrn forged 1oattv's nmme te

two of the. orders and defexidant's liante to ail of tlîem,

do net, in view of the terns of thte contraci, relîeve the

4afendant from the liability ho ajssumed.

It ii; aise said tliat, as the orders wero not countersigned

by the. defondant, the plaintiffs should not have paid tlîem,

an Iaperial B3ank o! Canada v. Bank of Hiamilton, [1903]

,A. C. 49, and Cther like cases, are relied on te sustain thi[s
conenton.This argument would ho cogent but for the

deedant's contract. His liability has te ho determined

by the. fair meaning o! that.


