
190THE ONTARIO WEEKLY NOTES.

Tucm v. BANK OP' OTTAWA-M-IASTER IN CIMEý-AR,5

Security for Costs-Acion for .Benefit of Plainitiff 's erccdig,
-Assignament for Bene fit of Creditors-l0 Edwv. VII. eh. 64,
secs. 8, 9, 14 (O.>-Interest of A~ssignor--Con. Rule 44&0-Aj
sigffle Acting as &U1cÎtorj.]-Motion by the defendants to say
the plaîntiff's action, or for security for conts, on the ground
that the action was li reality for the benefit of the plainhjff's
ereditors. It was adznitted that the plaintiff, on the '21st 31rh
1911, made an assignment for the benefit ut his creditors, under
R.S.0. 1897 eh. 124, of ail his estate, resi and personal. Xny
surplus after paynxent of debta and charges was to be repaid t.
the assignor. The affidavit of the defendanta' solicitor was the
only material flled in support of the motion. In it he stated that
ho had made careful inquîries and believed that thec plaintiff
had, never obtained any esse or discharge froim hiis creditoym
and that hoe was insolvent and without meana or assets exigible
under execution, andl that; up to the present time his creditor-3
had only beeu paid a dividend of eleven cents on thie dollar.
This was answered b>' an affidavit of the plaintiff's solicitor, ap.
parently the sanie persan as the assignee under the sinet
above-mentioned. He confined himself to a denial ot the plain-

iff's insolvency, and said that the plaintif? was carrýying on
bis business of buying and sellîng live stock, and was able and4
willing to advance ta the deponent the sum he asked as a deposit
before commencing this action. Hie made the affidavit becauz.
the plaintiff was quarantîued for amail-pox, and was4 out of
communication with his solicitor. The Master referred ta Pritch.
ard v. Patticon, 1 O.L.R. 37, where it was said that very clear
proof mxust be given that the plaintif? lias no suibst&ntiai in-
terest li the action hefore such an order eau be made; and ta
Stow v. 'Currie, 14 O.W.R. 61, and cases cited there. Giving~ the.
widest sope possible ta the effect uf the assignment, a., set out
ln 10 Edw. VII. ch. 64, secs. 8, 9, and 14 (0.), it Waaby no niaus
clear that the plaintiff hiad no substantial interest. The. coxitrairy
wvoild seemn to bc the tact. In any case, that was a rnatter that
could not b. decided on the present material. It was ele.arly for
the benefit ut the. plaintif? that ho should recover nything pos-
sible, and sa reduce or extingulali the dlaims again4t him. For
ail that appeared these dlaims might have niow been paid or
relensed or barred b>' the Statuit. of Limitations. The. neca
sary inquiry to determin. these questions wotild lie foreipi t.
sucii an application as lhe preseut. Iu an' case, tiie motion
must fail, under the principle of the decisiona under Con. Rule
440. Iu the lust of these, Garland v. Clarlcson, 9 0.L.R. 281. &
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