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IIIGH COURT 0F JUSTICE.

Mlaster in Chamibers.]

ARxourt v. TowN op PiuEiBoitoueu.

[April 18.

juLry notice-Action agaînet municipal corporation-Non-re pair
of hîghway--Judicature Act, s. 104.

In an action for damnages for injuries su9tained by tite plain-
tiff froni a fall upon a highway under the eontrol of the defen-
dant xnunicipality, the statement of claini alleged that the acci-
dent to the plaintiff was caused. by the faillt.v, improper, and
niegligent construction of the pavement, whieli, bning huilt npon
an incline and baving a smnooth surface, "'wotild call for the ordin-ý
ary roingh finish which it is etigtomiary anici priffent to bild
iindvr said. conditions. "

I-l d, that the action was for '"injuries s1istained through
non-repa. , ' of the highway, within the meaning of s. 104 of the
Judientlure Aet, R.S.0. 1897, c. 51, and that ki jury notier, was
therefore irregular.

Orayson Srnith, for defendants. C. W. Kerr, for, plaintiff.

I April 27.

SIS V. GRAND) TRUNK R,£. Co.

Railay-Ngliencelnj ryto person crossin g I rack-Faillure
to look for train-Contributorj ne.gUgfwic-.Caise for jiiry.

Thew plaintiff wils injurt'd hy beiing struek by the engirie of a
train of the defendants Nilie erossing their t.rnek at a level high.
wsiy erossing. IIlad lie looked, lie (eould have seen thç, approach
id the train, but hie did tiot look. There iras sorne evidence that

thev uisial statutory signals of the approacli of the trai.n were not
given. The plaintiff sotiglit to revéover damages for his injuries.

IIeld, not a ease whichi eould be withdrawn fromn the jury.
TIhe defen<'e that the plaintiff shoiild have looked ont for the
train was one of eontribtitory negzligenee, and mnit be left to
thv Jury.

-ltorroiv v. Can adian Pacifli B.W. Co. (1894), 21 A.R. 149,
and Vaflee v. Grand Trunk B.W. Co. (1901), 1 O.L.R. 224, fol-
loweil.

Jolin MacGr.'qor, for the plaintiff. W. R. Riddell, K.C., and
J. M. Mlabee, KV., for the dpfendants.

-,- R" ,

Street, J.]


