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v. Lucas," (supra), Lord Coleridge there goes on ta say, "thcý
indorsement was indistinguishable from that in the present case.

The application there was ta set the judgment aside. The Court
held that-after judgment, at any rate-the indorsement was

under a contract, anid, there being no affidavit of merits, refuse(î to
set the judgment aside, but they added that, if a case hud
in which the special indorsement should býè resorted to, aIrhough

",the itrs vs nfccambeol sdmgs le ol

set the judgrnent aside, as an abuse of the proc2ss of the Court.
In othcr wvords, the Court would disrcgard the form, and ot
the substance, and, if satisfied upon the affidavits that, liov ever
correct the dlaim mnight bc ii, forai, thc case was one irn which the
plaintiff had no business to treat the interest as a liquiated
demand, and attempt to get the benefit of the special indorsvrnent.
they %vould prevent him (rani resorting to a remedy to whichli e
wvas not cntitled. It scems to us that the present 'case f,îlis pre-

cievwithin this pri:iciple. No one suspects the advîscrs ('f the

Cout ;butis plain tram their aovn affidavits that they have, in
fact, been attempting to get judgment under Order XIX' for
unliquidated damages iii the shape of interest. It matters not in
such a case whether the wvrit be righit or %vrong in form. It is :îot
a case in which they have any business ta resort ta Order XIV,

rand they, nust take the consequences."
Lt ik noteworthy, tao, iii this cannectian, that Coleridgec, C.J.,

himself is reported (wv) ta have said, since the judgment in S/eba
G. 1. Co. v. Trtibs/z'c, that " it had been decided b>' the Court

af Appeal in several cases, and the prînciple xvas manifcstiv right,
that, if the machinery af specially indorsed wvrits wvas made usc of

[ the -writ should set outfui/j' the cause af action."
It lias already been seen that, in Ontario, MacMalhon,J.

referred (x) ta the above cases of Smith v. Wilson, and Bickers v.
Speiý,/t, " as ta what is a sufficient special indorsement." Laterr ai), Winchester, M.C., cited the same cases on this question ;and,
on the appeal froin Mr. Winchester's order, Bayd, C., statcd the
effect of thc wvords of Coleridge, C.J., in Fruhauf v. Grasvelnor,

gî -q (supra), ta be that 'l the indorsemient rnust be camplete i11 itself,

<e) Fridhauf v. Grosvenor, 8 T. L . R. 744
(x) Neshiit v. A rnistropiS, supra.

'~ '~ <y) Davidson v. Gurd, 15 P'.R. 31.


