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the 34th section iL is enacted tbat "6the landiord
or other person to whom an>' rent is due frons
the bankrupt, may, ai an>' tine. either before or
after the commencement of the blinkruptcy, dis-
train upon the good8 and effeets of the bankrupt
for the rent due ta bit frotu the hankrupt, soit/s
Mhis limaitai ion, that if' bucýi distroas for rent b.
hevied afeer the coni mencement of tbe bankruptcy,
it shali ho available onîy for one year's rent
accrned due prior to tbe date of tbe order of
adjudication; bot tîte landlord fer other person
to whom the rent ia>' be due frotu the bank-
rupt, ina>' prove under the bankrnptcy for tho
overplus due, for wlîich the distress man>ot
have been tivit:hle."

In our Insolvent Act of 1864, thare ie no pro-
vision wliatever iotpairing the right of the laûd-
lord to distrairi for rent lu arrear. So long as
the goods weroe on thi demised premises the>'
were equali>'fiable to distreýýs atfer a voluntar>'
assignmoin' te iii assigny, #)r after the appoint-
ment of an as in''l coiîînilsory liquid îtion,
as before Thit Act providing rhat the teo4nt's
preperty shiol pýies to assignees. dil tiot divest
the. latidlor If or us right to distraiti the goode
upon the dlei ýlî'î, es so that, the Act 'if
1864 bc'ing wtioiiy siletit uponi the point, the
landlord's i ight il, itrâin remairied unimpaired.
The Act if 186-1 fluet introduc-A the claus-e
which wo li ivt- wow to coustrue, and which is
repeatted iii the Act of 1869

The objeet of the Act of 1865 was, it is plain,
to renive to -a ceritain extent, for the beriefit of
the general crehitors, the advantage wbichi par-
ticular creditors ni>' bave acquired befora the
inaelvency b>' tuuberior diligence. B>' the l2th
section it was, ewîcted tlt '- he operation of
the 7th euh-sectio)n of' section 2, andi of the 22nil
sub-section of section 3, in Chte Act of 1864,"1
(naînel>', thjose :eczions rc1,lating to the vesting
of the property (f the instlvent ini hie assignee),
Ishail ext end1 té) ail the assets of tia ineolvent,

of every kind iiii-l dt.-icriptioti, alhloozh the>' are
actually undler seizure under any ordiinar>' writ
of attaclimnei, or uoder any writ of execution,
se long as they are not actonîl>' sold l'y the
sheriff or sbierili's8 officer under sucb writ."

B>' the 13th section it was enacta i th tt "l110
lien or privilege upon eithier the persoyal or real
estate of the insoleent. shaîl be creaîed fer an>'
judgmpnt debt. or for the intereet thereon, b>'
the iszue or delivery to the sheriff of an>' w,'it of
execution, or b>' levying upon or seiziigS, nier
euch writ, the effect-i or' esiate of the insoivent,
lanless such writ of execution shaîl have issued
and been delivered to the sheriff at least thirty
da>'s befere the execution of a deed of assign-
ruent or the iseýue of a writ of attachaient under
the said Act.

And b>' section 1 4, iL was enacntel that Ilthe
Preferential liens tf the handlord for rent in Upper
Canada, is restricted to the arrears of rent due
during the period cf oe year. hast previnus tu

tQ the executien of a deed of assigninent, or tb.
iss cf a writ cf attachaient under the said Act.
as the case ms>' be, and from thence so long as
the %ssigu2e sh,îl retain tbe premises heased."

B>' the Act of 1869 stihi furtber provision is
Mnade fer tus benefit cf the general creditors, to
the prejudice of a particular creditor wbo ma>'

haeubtîtineul jodgunent and execution.
havy the 59th section iL le enacted that "lno

lien or privilege upon sither the personal or
real estate of the insolvent sahl b. crested for
the ameunt of an>' judgment debt, or of the
interest thereon, by the issue or delivery to the
shertiff of an>' writ of execution, or by levying
upon or seizing under such writ the effsce aod
estate of the insolvent, if before tse payment aver
£0 Mhe plaintiff of the monsys actiially levied
under such writ, the estate of the debtor shahl
have beeu assigned to an initrin asignes, or
shalh have been placed in cornpulsory liquidation
under this Act."

As relates to landlards, the provision in this;
Act, nainely, section 81, is ideutical in expres-
sion with the l4tb section of tha Act of 1865.
Bave that it is made to extend to Nova Scotis,
and New Brunwick, as wei as to Ontario.
There is however, a proviso to the 10th section
of the Act of 1869, which may perhaps be found
to throw some light upon the point in debate.
In that section, which defines the effect of a
voluntary assignment made to an ini!erim assigne.,
it is "1provided that no pledgee of any ut the
effeots of the ing-olvent, or any other party in pos-
session thereof, witlî a lien thereon, shahl be de-
privsd of tho pos!3essiou thersof witbout payinent
of the amount Iegally chargeable as a preferen-
lial Clain& upon such elfeets, excspt in the case,
hersinafter provideil for. of sncb plsdgee or part>'
in po)s.ession proviug bis dlaim against the estate
aud putting il value apon bis stcurit.'."

The question now is, wbat is the proper con-
struction te ba put upori the terni, 6- he prefer-
ential lien of the latidiord for rent," in the 8lst
section of the Act of 1869.

The terni is nsed as if it had a well-known
meanine recognized by law. Now the oui>' case
in whicb et landlori'B right to distrain ils spoken
of as aà lien at ail, is in the cise of his tenant's
good8 being taken iii execution. ln that case,
it baving heen helil that a lanidlorî could not
distrain the goodîs of bis tenaînt taken in execu-
tion, because of their beibg in custoie legi-i, it
was by 8 Anne, ch. 14, sec 1, en!tcted that ",no
gonds or chattels wbatsoever, lying, or being in
or upon an>' meaolz.e, lands, or tensments,
which are or shaîl he leased for life or lives,
term of years, at will or otberwise, shal! ho
liable to bo taken by virtue of any execution on
an>' pretence whatever, unless the part>', Mr
whose suit the said execatien te snsd ont, glhah!,
before the removal of such goods fromn off the
said promnises, b>' virtue of any snch exectition
or extent. piy te the haniord of the said î'rem-
im.es ail sncb snm or soins of money as are or
s hall b. due for rent for tbe said premises, at
the titue or the talcing of sncb goods or chattels
by iirtne of such exeention, provided the said
arrears do nuL ainount to more than oe year's
rent; and in case the s4id arrears shall exceed
one ysar's rent, then the @%id part>', at whose
suit the execution is sued ont, pa>'ing tbe said
landiord one year's rent, oea> proceed to execute
his judginent as hie miglit have dons befors the
makitig of this Act.,, Chief Baron Gilbert, ini
his work upon distrese, speaks8 of this Act as
giving to the hîtndlord a species of lien upon the
gooda of the tenant on the âsmised promises,
though seized andi taken in ezecution, and t.be
object and effeot of it is to give to the landlord
a preference. to a certain extent, over the ezecu-
tien creditor: in that senso it ea>' be termed a
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