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Now it appears by the evidence and is matter not disputed by
either party, that the worlis sougbt to be restrained ai-e being
carried on upon the public streets of the town of' Maisonneuve,
and consist iii the digging of boles in the said strcets, planting
of posts therein, stringing of' wires on sueh poles-all of which
it is claimcd is being donc without right or authorization by tlic
company defendant, and injures and impedes said streets, causing
dam.age Io said munieîplîlty, both by the obstruction of said
str-eets, and by exposing it t0 claims in damages on the part of
a rival company claiming a right to do these works.

Assuming this to be established, assuming thc resolution
grantin.g the contract to the company defendant, and the cont-
tract itself to be null, the position of that company would thcn
be that of a person unlawfully trespassing upon the public streets,
placing obsti-uctions thereon and carrying on work thereon
which would probably amount to a publie nuisance.

Has a rate-payer, am sucli merely, the right to rcstrain suchi
assumed unla-wful action on the part of the company ? To whom
belongs the right of action to vestrain or rernove obstructions
upon property in the public domain, as in this case upon the
public highway?

The question is not a new one iD our jurisprudence. It lias
presentcd itself a number of times for decision, thougli not
s0 fiar as the court bas been able to ascertain, in cases where an
in.lunction was applied f'or before the works werc completed, but
in cases wbere the demolition of workIs alr-eady donc, and which
were alleged to obstruict p)ublic highiways, cither roads or navig-
ble rivers, was sought.

And it would scem salle to say that it bias becn uiformly de-
cided that, save where tlie obstr-uction cornplained of, catised
some special damage to thie party complaining distingruishable
fi-om that suffered by the public generally, he had Do riglit of
action to abatc the nuisa Dcc; that such action bclonged f0 the
public genei-ally, and should be instittctd l)y a public officer
qualitied to speak for the p)ublie generally, (who might be moved
thereto by private pesn acting as relators) or, under our
municipal system, in the case of obstructions in roads, miglit aleo
bc taken by the municipality, which is declared proprietor of
the roads, and is such for certain defincd purposes.

Thus the Privy Council in the case of Brown v. Giigy (14
L.c.R., p. 220) Iays down tlie law of Lowcr Canada as f0
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