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tive in ail its provisions, the execution of whieh could not b.
enforeed in equity, a court of equity will flot engraft a negative
stipulation, and restrain its breaeh by injunetion'

In some States the doctrine as to the justifiability of implying
a negative stipulation hias been stated in that extrenie form. which
lias now been discredited in England 2, But as the American
courts limit the application of the doctrine to cases in whieh the
rervices are special in the sense explained in § 11, post, their
actual position is not the saine as that of English judges.

10. QualIty of the services, how far a material element. Bagllsh
authorities examned.-In one case Kekewich, J., observed, argu-
endo, that the rationale of the interference of courts of equity
for the purpose of preventing a violation of their contracta by
singers, zactors, and other artists is, that, such employés posseas
special capabilities for a certain kind of work, and that it is for
this reason peculiarly difflcuit to replace them' . The Court of

1 In Burton v. Mlarshail (1846) 4 Gill (Md.) 487, 14 Arn. Dec. 171, the
court réfused either to restrain an actress f roin perforining at another
theatre. or ber husband froin permitting her to change ber residence; or
anotber manager froin giving her employnient within tbe term, as an actress.
he court distinguislhed the décision la Morris v. CJolman~ (1811> 18 Ves.

437, on the ground that it refatéd to a. cntraet containing a negative
stipulation. It is interesting in a hiistoricai point of view te observe that
this Maryl:n case %vas deided betore Lumley v. Wagner (se 1 6, ait e).

A sirnilar décision as to a danseuse wu& rendered in Butler Y. Gallcti
(1861>) 21 How. Pr. 465.

In Mapieson v. Dai Puente' (1883) 13 Abb. N.C.O. 144, the court ex-
pres&ed a doubt whether the plaintiff, an operatic manager, was entitled
to réstrain the défendant, a singer, front thé commission of acts not spci
flcaily prohibited in a négative clause. But the point was nlot décided.

2 In Cos-t v. Les8ard (1887) 18 Or. 221, the court, upon the authority of
Montague v. Plock ton (§ 8, an te) which. har' not then béén overruléd in Eng-
land, expresséd the opinion that, "in thé nature of thinge., a contract to act
at a partieultr thetre for a spcifled timé nécénsarily implies a négative
against acting et anv othe- theatre during that tinie. The agrement to
perforni at a particuiar theatre for a particular time of necessity involves
an agréement not to perform at any other during that tinte.1"

In Hoyt v. Fiuler (N.Y. Super. Ct. 1892> 19 NY. Supp. 962, 47 N.Y.
S.R. 504, thé court rérnarked- "~The contract was inténded to givé thé plain-
tifs@. not thé divided, but exelttsive services, of thé defendant, and where
that is apparent, a inégative clause is nlot neeéssary to sécure that result.

1 Whtwoodj Chemica Co. v. Hardman <1891> 2 Ch. 416. In one pas-
saga- thé learned judge remhrked: (p. 420): "There are aise cases, of whleh
Lumicy v. Wagner (f 6, ante) la an exemple, whére thé ernployô is an


