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When the prosecutor has taken the opin;on of counsel on facts

submitted for bis decision before laying information, another
factor enters into the consideration of the question.

lit 1813 it was heldi by the Court injllewieil v. Cruch/ey, 5
Tautit., page 277, that in an action for maI.-cious prosecution it is

no answer that the defendant took the opinion of counisel in what

he did, if the statement of facts was incorrect or th#ý opinion iii-

founded. Mansfield, C.J., on motion for a new trial, said : "«But

onle wvould at least expect that the defendant, in order to purge

himself by the testimony of the opinion of a barrister, ought to
s;hew iliat he laid a most full statement of the case before himi
upon which he could forin a full judgment of the prc-,priety of the

case." Heath, J., said: It would, however, bc a most pernicious
practice if we were to introdutce the principle that a man, by
obtaining an opinion if counisel, by applying to a weak man or an
ignorant man, rnay slielter his malice bv bringing- an unfoulided
prosecution."

Chief justice Abbott, in Raz'enga v. Ilackiinioshi, 2 B. & C., p.
69ý3 (IS2 4 ), substantii,1ly charged the jury to find a verdict for the
defendd-it if they %were oi the opinion that, at, the time Nvihen the
arrest %vas made, Mackintosh acte'] truly, and sinc -rely upon the
faitli of the opinion given bi, his legal adviser ; but to find for the
plaîiitiff if they were of the opinion he intended to use thx opinion
as a protection. in case the proceedungs ivere aftervards called in
ques;tion. Baylley, J., in deiivering judgmcnt on motion for a new
trial, said J accede to the proposition that if a party lays ail] the
facts of bis case fairly before counsel, and ac .ts bonia fide upon the
opiniion giveni by that counsel (howvcver erroneous that opinio
inay bc) lie is not hiable to an action of this description."

,Tl'is question is set in clear lighit by the great leading case of
A bri/i v. MVawl Lrasern Rtzilwaj, Côteipap:y, L R. i i Q. Ji. ). 4i4o

(z~liriefly ,;um-iiari zed, the facts wcre tliese: The plaitiif, a
niedical (loctor, hiad attended onie NMr. McManni for injuries sus-
taînied iii a collision in two trains upon defendant's railwv,
P'riniciipall% tponi the representation.m of lie doctor, who described
the injuries a,; of a rnost serious character, the dfn' comn.
proinised Mr. clan' aim for a large arnouint, In cons-
quence of certain inquiries set on foot, it semedl to the coznpally
they, hiad beeni madle the v'ictim vf a conispiracy on the part of the
doctor ai his patient, the 'Injuries beiing far less; serious than


