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BEIIAN v. ('ANADIAN PACJFIC R.W. CO.

Jùiilu' t-Aiiials Killed on Track-Negligence - Neglect to
Fi niceProxi»ate Cait.« Railaa. Act, R.S.C. 1906 eh. 37,
sects. '254, 255, '295, 427 Anending Act, 9 & 10 Edw. VII.
<h. 50, secs. 5, 9.

Appeal by the defeiidants from the finding of the Judge of
the ('ounty C'ourt of the United Counties of Northumberland
and D)urham n i favour of the plaintiff for the rccovcry of $600
damages and eosts upon a reference to him as a special referee
for trial of the aetion, which wvas brouglit for damnages for the
killing of the plaiiitiff's horses upon the traek of the defendants.

The appeval was heard in the Weekly Court at Toronto.
W. S. llcrrington, K.C., for the defendants.
J1. B. M olfor the plainiff.

LATt'IIFOUD, .1. 'lw ev eiie arnply suffleicut to sus-
taiin the findinigs of faet miade by the learned ('ounty C'ourt
. 1 i g1e.

Seetioit 254 of the Railway Adt imposes the obligation of
urcutiig andf ii;aiiiang fenees ani gates "suffleient to prevent
caffl aiid other aniimils froiii gctting on the railway lands:"'
,The wod"Iils'Mas added by 9 & 10 iEdwv. VII. eh. 50,

The dfdatby lcaving a large opening ini their fence
('05tho plaintiff's lands, violatcd the obligation iinposcd by

1b1 s;titite. They did not so eonstruet their fence as to prevent
hîi horses fromx getting- on their lands along w'hieh they strayed
to an open gate hetwcven sueh lands and the eonitiguous lands
of thev GrýAd Trunik Railway Company, where they were killed.

Byv se. 427, a comipany omitting to do anything required by
the Aet to be donc is liable to a person injured by sueli omis-
sion for thev fulliamount of damages sustained.

The defendiantls say that ib was nlot their omission whieh in-
juredý( the plaintiff, but the omission of somne person who failed
toý loseh gate in the Grand Trunk fence at the Massie farm
erossiflg, ani that'the damages are too remobe to, be traccable to
t he defentdanits' failure to perform the duty cast upon them by
the Reîlway Art. Massie, for whosc use, they say, the erossing


