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INTELLECTUAL COMBAT

Between Lawyer and Divine.

— e

MRE. EWARTAND DR. CAVEN.

A Question of Moral Obligation.

I8 . THE PROVINCE BOUND BY
TREATY ?

From Toronto Globe.

WixNiPEG, Aug. 8.—(Special(—At a
large meeting Leld in the Pavilion, To-
ronto, on the 11th March last, with re-
ference to the Manitoba school case, Rev,
Principal Caven, in the course of his ad-
dress, said: “Much bas been said
of the binding nature of the act of 1870.
The Manitobans of 1870 had no right to
bind the Manitobans of 1895. The State
was a living organism, and had no right
to bind its future. Not only had the
12,000 Manitobans of 1870 no right to
bind the future of the Province, but
Great Britain herself had not that right,
(Applauvse). It was not immoral doctrine
to assert that every commnnity had a
right to grow. Had those present a
right to bind the people of 25 years
hence? (A chorus of “No !'") Each
generation must make its own laws, and
he trusted the doctrine that it was im-
moral to do so would not again be
heard.”

The following correspondence has
taken place between Rev. Principal
Caven and Mr. John 8. Ewart, Q. C,
with reference to the contention con-
tained in the paragraph :(—

Toronto, March 13, 1895.

My Dzar Dr. Cavex—I enclose a clip-
ping from the Globe, which I am inform-
ed accurately represents a part of your
8peech at the Pavilion last Monday.

Wiil you allow me to say that I think
You are confusing two very different
doctrines, and applying one of them (a
sound one) to circumstances which the
other {a very unsound one} is alone ap-
plicable to. The sound one—the one
I think that you had in mind—is that
in matters of mere legislation, not only
cannot one generation bind angther, but
one Parliament cannot effectually, even
a8 against itself, decree thatits laws shall
be unrepealable. Bentham, you will re-
mewmber, particularly insisted upon this,
holding up the ancestor fallacy to ridi-
cule—ancestors, “whose skulls we toss
about with shovels, and whose bodies
only serve to give breadth to brocoli, and
to aid the vernal irruption of asparagus.”
The other principle—the unsound one—
is this, that a community cannot bind
itself by agreement or promises for more
than a generation. That this is not true
follows from the assertion that “the State
is & living organism.”  If it were not an
organism—if it were not even in the
rank of the articulata, but were a mere
8uccession of separate and independent
generations—the principle might be true.
Being, as it is, an organiam, it cannot be
8aid that one generation promises or
agrees for those succeeding it. The or
ganism promises for itself, and is there
to fill or repudiate its promises.

I am sure that while you will agree
with Betham that Parliament, in mere
matters of legislation, cannot declare its
laws permanent, you will also agree
with me that it would be highly im-
moral were the Province of Quebec to
refuse to pay its 50-year debentures at
maturity, on the ground that they were
issued by a previous generation. Scot-
land, when it surrendered its own Par-
liament, and agreed to be represented
by a small minority in a united Parlia-
ment, made various stipulations (one of
which related to the freedom of the
Presbyterian form of worship) as against
the legislation which was to emanate
from an Episcopalian Parliament. You
will, I am sure, agree with me that
it would have been, n the
highest degree, immoral bad that Par-
liament treated the bargain as binding
only the existing generation. England
‘ Tecently transferred Heligoland 1o Ger-
many. Arethe conditions binding for a
. few years only ? 1 feel satisfied that
You agree with me as to both of these

cases.

I think that it will now be seen that
Wwe have in the Manitoba case nothing
to do with the first —the sound principle.
It is not a question of Manitoba or Can-

ada repealing a mere piece of domestio
legislation. It is a question of Canada’s
moral right to repudiate the termsof the
bargain under which she acquired Mani-
toba. The facts of the problem are :—
(1) that the territory belonged to Great
Britain and vot to Canada ; (2) that Can-
ada desired to annex the territory; (3)
that there were about 12,000 inhabitants
there, half Protestants and half Catho-
lics ; (4) that Great Britain required
Canada to come to an agreement
with these people before the annexation
was consummated ;(5) that an agree-
ment was come to, and part of it provid-
ed that for the future the schools were
to be Separate (this provision was then
thought to be one which would more
probably be of advantage to the Protes-
tants than to the Roman Catholics, but
that is immaterial to the problem); (6)
that thereupon the agreement was put
in the form of a statute which the Im-
perial Parliament confirmed ; (7) that
the clause embodying the agreement as
to the schools being S2parate was badly
drafted, and when technically examined
was Leld not so to provide ; (8) never-
theless the existence of the agreement,
and the intent to embody it in the stat-
ute are undoubted.

Now, I thind you will agree with me,
that,as a matter of morals,it is immateri-
al whether the agreement was properly
transferred to writing or not ; no honor-
able man would take advantage of a slip
of a draughtsman in order to repudiate
his true agreament,

And I venture to think, too that you
will, upon reflection, agree with me in
saying that such an agreement ought to
bind Udoada for more than a generatton,
even as England and Germany would
be longer bound under the circumstances
to which I have already referred.

T do not quite understand your refer-
ence to generations. I can hardly think
that you mean that an agreement should
bind a country for a generation, and
then abruptly cease to do so. This
would be something altogether new, and
I think altogether arbitrary. How long,
for example, would you estimate a gene-
ration to last—for 30 years, or until the
youngest cLild then living died ¢

Surely the country is bound altogeth-
er, or not bound at all. Would you say
then, that England, Germany and Can-
ada could make tbe provisions referred
to, gain advantage thereby, and im-
mediately atter, or even a generation
after the consummation of the agreement,
violate its terms witbout immorality ? I
am satisfied that such cannot be your
opinion. »

May I ask on account of the great im-
portance of the subject that you will re-
ply to me in such form as you would not
object to have transferred to the press,
in case either of us should think the cor-
respondence had done anything towards
illuminating a question which ought, if
possible, to be made clear.

Yours truly,
Joan E. Ewarr,
PRINCIPAL CAVEN'S REPLY.
Knox College, Toronto, March 14, 1895,

My Dear MRr. Ewarr,—1I regret that
the many duties connected with the
close of our sesgion,do not leave me time
to write any exposition or defence of
what I said on Monday evening in the
matter of the Manitoba schools in any
shape for publication. With your expo-
sition of principles in the communica-
tion wbich you have sent me Iin sub-
stance agree. I take the liberty of en-
closing the brief note of my Monday
address that you may see that my eye
wasg on the distinction which you proper-
ly make betwen treaty and legislation.
(Paragraph four of notes).

I bave been so busy that 1 bave not
yet been able toread, except in par: the
report of your pleadings and of Mr. Mec-
Carthy’s before the Privy Council of
Canada. I read enough to see that you
spoke with great ability and with full
historical knowledge.

I may say,just in a word, that in seek-
ing to bring the situation under the
sacred protection of treaty you fail, in
mYy opinion, to take proper account of
the fact that Manitoba herself wishes to
be roleased from the conditions (so far
as Separate Scnools are concerned) un-
der which she is said to bave sought
connection with the Dominion, There
can be nothing corresponding to treaty
obligations, therefore, on the part of tLe
Dominion or of the Empire to hold her to
these conditions, which were sanctioned
entirely in the interest of Manitoba.

Had Scotland (to refer to the case jyou
adduce} become Episcopalian and wish-
ed to be released from obligation to
Presbyterianism, England would not
bave been bound to hold her to Presby-
terianism. :

Excuse this very hasty note. I should
very deeply regret to speak or write a
sentence on this question which would
not be infavor both of justice and of
peace.

Will you kindly return the enclosed
notes, as I may have occasion to look at
them again.

Very sensible of the courtesy with
which you write, yoars sincerely,

Wu. CAVEXN,

John 8. Ewart, Q. C.

ILLOGICAL AND IMMORAL.

My Dsar Dr. Cavex,—I have to thavk
you for your letter of the 14th inst., and
am glad to find that we are substantial-
ly agreed upon the principles referred
to in my previous letter.

The point which you think I overlook-
ed is, that, as “Manitoba berself wishes
to be released” from a condition under
which she sought connection with the
Dominion, and which was “sanctioned
entirely in the interests of Manitoba,”
there can be no reason why she should
pot be released.

- This argument, if you will allow me to
say so, is fallacious in using the word
“Manitoba” in two different senses. In
the phrase “Manitoba herself wishes to
be released,” you mean the majority of
Manitobans ; but in the phrase, “sanc-
tioned entirely in the interest of Mani-
toba,” you mean the minority of Mani-
tobans. 1 assume that the meanings
which [ attribute must be those you in-
tended (although, na doubt, in the great
pressure of your work you did not ob-
serve the effect because no other mean-
ings accord with the well-known facts.
There can be no doubt that it is the
majority only that desires the release;
and there can be no doubt also that it
was for the protection of the minority
that the condition was made. If, then,
we substitute these meanings for the
word “Manitoba” in your sentence, we
bave the proposition that, as tne major-
ity wishes Manitoba to be released
from a condition which was sanctioned
ectirely in the interegt of the minority
here can be no reason why Manitoba
should not be released—a proposition
which is transparently illogicai, wu1d, to
my mind, highly immoral,

Protestants and Roman Catholics be-
ing in about equal numbers at the time
ot the Union, the provision made for the
protection of the, fature minority was
eminently fair. Time having placed
the Catbolics in the minority, the period
has arrived when they as g minority
have become entitled to the protection
furrished by that provision, and that is
the very time selected by the Protes-
tants for an atternpt to disregard the
agreement. In other words, the very
situation foreseen by Protestants and
Roman Catholics alike, and consequent-
ly. intended to be provided for, has ar-
rived, namely, a majority  desirous of
imposing its ideas a8 to education upon
the minority, and the majority, not be-
ing able to deny the agreement, seeks to
cancel it.. To my mind thisis in the
Flast degree immoral.

I bave to apologize for the delay in
: sending you this reply. It was due to
my journeyings to Winnipeg. [ ghallbe
very glad if you will take a similar or
longer period, if necessary, for your next
letter, should you think right to favor
me with one, and should your engage-
ments require it. I regard the statement
in your Pavilion gpeech as one well cal-
culated to have a very wide-spreading
effect not only upon the guestion to
whichit was directly applied, but also
upon the political conscience of Cana-
dians. Ifthey can be persuaded that
such an agreement as the Manitoba one
can be violated wituout immorality, the
result (with the very highest and most
unfeigned respect for your opinion) can-
not, I believe, be other than most dis-
astrous to the comimmunity., For this
reason, and also because our positions
have been taken publicly, will you allow
me to urge that it 18 due to each of us, as
well as to the public, that such explana-
tions of our contentions a8 may in any
way molify or justify the divergent
opinions should also be made public.

I should like to add the assurance
tkbat,whatever be the issue of our discus-
sion,I shall not cease to regard yon with

 those feelings which your ahility and

kindness have won from all those who
have the privilege of your friendship.
Yours very truly,
Joun 8, Ewarr.
THE OPPOSITE VIEW.
Knox College, April 1, 1895.

My Dear Mr. Ewarr,—Your conten-
tion as I understand it, is that the
“agreement’’ between parties in Manito-
ba, which is represented in the school
act of 1871, cannot be departed from by
the Legislature of the Province without
8 breach of morality. I maintain the
opposite, We do not differ on the great
question as to the sacredness of treaties
while their conditions bold. Wor, in
this particular case,do we differ as to
the power of the Dominion, under the
Manitoba act, to instruct Manitoba to re-
establish Separate schoois, or to re-estab-
lish them itself, should Manitoba decline
to do so. My position is that the agree-
ment (as you termit) is not of such a
character that either Manitoba or the
Dominion is ¢hargeable with immora-
lity, should Manitoba alter the statue
of 1871, and should the Dominion not
intervene for its restoration.

No legislation ot a State or Province,
can be regarded as a treaty or an inviol-
able “agreemsnt’’ Parties within a
State cannot he contracting parties in
tlie proper sense ; to affirm that they
can would be, I think, new doctrine.
Treaties or conventions or agreements
which have the characteristics of treat-
ies are always between independent
powers. If tbe legislation which is in-
tended to satisfy partiesin a state or to
guard special interests is right in itself
it should remain, but the mere fact of
changing it implies no breach of con-
tract or agreement—no immorality. If
Manitoba in 1890 sees fit (from what-
ever reason) to abolish Separate Schools,
which she established in 1871, she has
broken no agreement which morality
hound ber to respect. She had a perfect
right in 1871 to establish Separate
Schools for Catholics and Protestants,
and a perfect right in 1890 to change
her school system, Individuals may
have been guilty of bad faith in forget.
ting election promises (I know not), but
the Province is free from blame.

The decisions of the Judicial Come
mittee certainly rest on grounds quite
inconsistent with the opinion that the
act of 1871 was morally binding for all
time or for any definite period, for the
first decision held that the act of 1890
was intra vires, and the last decision
does not say that the legislation of 1871
should be restored, but suggests spme-
tbing quite different. It is clear that if
the repeal of the act of 1871 was morally
wrong nothing could properly atone for
this but the substantial restoration of
that act.

When, in my first note, Isay that
“Manitoba herself wishes to be released”
from conditions sanctioned entirely in
theinterest of Manitoba I do not use the
term Manitoba in two senses and thus
introduce a fallacy into my statement,
In buth instances by Manitoba 1 mean
the Province as a corporate body—as g
whole. No donbt both the acts referred
to were supposed at the time thev were
passed to be in the interests of the en.
tire Province. Your way of regarding
the Province as a “minority ” who enter-
ed into a compact or agreement I res-
pectfully think leads you to wrong con-
clusions.

Ishould be greatly concerned to find
that I had said auything which either
directly or indirectly gives sanction to
iramorality ; greatly concerned, also, to
to think that I haq injured those who
differ from me in their religious con-
victions. If it can be shown that Separ-
ate Schools are the best thing for Man-
itoba, or Canada, by all means let them
be established, but if a system of educa-
tion which declines to recognize ecclesi-
astical distinctions, and to bestow public
money for sectarian purposes, is prefer-
able —which is my earnest belief, surely
no Province of Canada is in the predica-
ment of being morally bound to perpetu-
ate Separate Schools, whatever shall
come to be the prevalent sentimant of
its people upon that subject. 1t there

are legal obstacles to a Province regain-
ing its treedom of legisletion the re-
moval of these must, of course, be sought
in a proper way. ‘

I have a strong dislike to unnecessary
publicity, but if you think that the in-
terests of truth would in any way be

served by the publication of this cor-
respordence (too hurriedly written on
my part), 1 do not refuse permission.

Very heartily do I reciprocate the
kind sentiments which you so courte-
ously express in both your letters to me.

Yours sincerely,
Ww. Caven.
A TREATY AGREEMENT,

‘WinNiPEG, April 7, 1895,

My DEAR Dg. Cavex~I would be giy-
ing up a large part of my case did I
agree to state the point in controversy
in the narrow way that you have put it
at the commencement of your letter.

If you will be kind enough to refer to
my first letter you will ind the “facts of
the problem” as I anderstand them—
facts which showed, as I think, the ex-
istence of & treaty between two parties
not “within a State.” In your answer
of March 14th these facts were not ques-
tioned, but you suggest that there was a
reasen why Manitoba should be “releas-
ed” from the agr:ement.

In your present letter yon contend
that there can bave been no agreement
or treaty, beceuse “parties within a State
cannot be contracting parties in a proper
sense’'—treaties and agreements are “al-
ways between independent powers.”
Surely you do not contend that the On-
tario municipalities canuot make an
agreement between themseives, or that
Canada and South Africa cannot
make a treaty by which each
wotld be bound? And yet, if not, why
could not Canada make an agree-
ment with the inbabitants of a territory
which formed no part of her domain,
even though it belonged to the Empire—
more particularly when the Imperial
autborities required an agreement to be
made before the union was consummat-
ed ? Can it be contended that Canada
conld, in answer to the Imperial injanc-
tion to come to terms, enact those terms
as part of & counstitution for Manitoba,
and in the next seasion alter those pro-
visions because the contracting parties
were not “independent powers” ?

There was, then, I contend, a treaty
or agreement. It was intended by all
that this agreement should have been
embodied inthe Manitoba act. It was
intended by this act to provide for Sep-
arate Schools in Manitoba in such a way
that Manitoba would bave no power to
enact otherwise (Sir John A. Mac-
donald’s testimony ought to be sufficient
for this). A slip was made in the draft-
ing and Maniteba, taking advantage of
it, did otherwise enact. This, to my
mind, is immoral, and these facts forin
the problem. .

With reference to the fallacy in your
former letter you object to my ‘“‘regard-
ing the Province as a majority and a
minority.” Permit me to say that I do
not 80 regard the Province, but that
when yon used the word *Manitoba” I
suggested that you must have meant to
say, “in the interests of the minorty.”
If you will look at the statute you will
see that I was jostifed in so assuming,
for the right of appeal is not given to
Manitoba, but to tbe “minority” alone,
Witbout this the point would be clear,
for what reason conld be given for the
imposing a constitutional limitation in
favor of a majority ?

. Perhaps an example will help. By
the Contederation act the Province of
Quebec is prohibited from changing
twelve English constituencies for the
Local Legislature. The Confederation
Act was an agreement or treaty made
by “parties within a State” in the same
sense as were C(anada and Rupert's
Land—that is, they were both within
the Empire. Now, if Quebec can find
gome loop-hole, do you think that she
would be morally justified did she alter
the boundaries of these constituencies
and thus give the representation to the
Frerch ? Could she fairly urge either
(1) that there really was no treaty or
agreement, because “parties within a
State cannot be contracting parties in a
proper 8Sense”; or (2) that a province
cannob be divided into a majority and a
minority,” and therefore, that Quebec,
as a whole (which would mean the
French), could properly vote itself clear
of the limitation—that the provision,
having been “sanctioned entirely in the
interest of Quebec,” there could be no
reason why Quebec should not “be re-
leased from the agreement.”

With reference o publication, I do not
think that the correspondence, so far has

Continued on page 8.




