e -LAW.OP DIVORCE IN CANADA,

a-ted before Confederation gives grounds for ammulient, but
it does not confer jurisdiction on any Court—-admitted an an.
omalous state of affairs, and a rather doubtful one in view of
the opinion of the Judges in Board v. Board, 48 D.LR. i3,
[1919] A0, 956, as to the impossibility of a statute existing
without a Court to enforce it; when this particular part of the
Code was adoptéd, the Ecelesiatsical Courts could enforce its
provirions; their jurisdietion .as abolished-—ipso facto the Civil
Court, one would think, cotuined jurisdiction. Without, as it
would appear, any legal sanection whatever, the Judges of Que-
bee have chosen to give a legal saneting to the decrees of Roman
( stholic Bishops, the latter making declarations of nullity
which arc enforeed by the Civil Court. True, such a practice
would be perfectly correet in regard to purely spiritual affairs
distinetly within the realm of the chureh, as it would for ex.
ample in regard to the rules-of a trade union gua union, but is
distinetly incorrect in matters where eivil rights are in question.
The attempts of the Roman Catholic Church to have annulled
marriages between Catholies célebrated by a Protestant minis-
ister are clearly beyond their authority until such an enactment
is put on the Provineial Statute Book. This was recognised in
the Hebert case in so far as lack of jurisdiction on the part of
the R. €. Bishop was coneerned, but it was apparently not
cven guestioned as to the jurisdiction of the Civil Court itsel®,
The matter appears to have been cleared up at last by the
Trembluy Marriage case, decided by the Privy Couneil in 1921,
58 D.L.R. 29, [1921] 1 A.C. 702, 27 Rev. Leg. 209.
5. Grounps ror Divosce,

In eonsidering the grounds on «hich, in Canada, an applica-
tion may be made for a divoree, it should be kept in mind that
the Roman Catholie Church holds strietly to the theory of the
indissolubility of & properly celebrated and consummated
marriage, and does not recognise divoree on any grouna,

Divoree, as peinted out by Senator Gowan in 1888 during the
discussion which arose on the proposal to establish a Divorce
Court, is not only a questior of the effect on the parties them."
selves, but of the effect in relation to morals and good order—
in rhort upon the well-being of the community. ‘‘Divoree has
been substantially recognized as a mattor involving the happi-
ness and morality of soeiety, and consequently to be treated in
the spirit of tue moralist as well as of the jurist.”’ (Bourinot’s
Parliaments vy Procedure, 4th ed., p. 627.) The position of the -




