
lThe lands iii question itot being subjeet to a lieni under the Act,
iL cairnot properly be held that the Act, whiclî fundament1lý :timýs
at giving a lien to speeified classes of persoiis who inay assýertaýnd
establish claims for work or inaterials, and who ùaný as a resu1t
acquire liens thereon and utilise tliese to obtain payaient of their

lainis. cani be effectivelv resorted to hv anry person where thie
lands froni the outset eould flot be nmade Icgall% liable to anv 1lien
t hereunder.

Sections (; and 49 mmust, when rea(l togellici, 1w eonstrued to
refer oniy Vo lands, ineluding railway land1s, to wbirlh the Act C!in
apply, but not to railway lands to, whieli liens cani in no case
under tire Act legally attacli.

If the consltructioni 10W suggested as the proper one were( flot
so, a person having a claiun for work or material might, as a laimant
under the Act, and by &sserting that elaimn thereunder and in the
umaniner therein provided, even though in no eireumistaflees vould
lie or any other elaimuant eonvert a claimn into a lien, compel bis
adv ersary to fight the dlaim itself, whate ver the arnount, in the
proeedings thus eommcnced and before the tribunal provided
in the Act, being thus deprived of bis; right of defence before the
usual tribunal.

Kendier v. Bernistock, (1915), 33 O.L.B. 351, 353, distinguîihed.
A further arguinemît advanceed on behalf of the plaintifs was,

Vliat ai chage taehed to the percentage required to be retained
by thew om ler unider sec. 12 of the Act. But, wlicn sub-sec. 3 of
sec. 12 isý referred to, it îs plain that it is the lien which is te, be a
chatrge uiponi tue aImnount so direeted to, be retained; and, if no lien
i, esta(blislîd, the section cannot apply so as to aid the elaimnant.

1tV w:ls linnessarY to deal witli the third question.
Th71e dlefendant railwvav company's appeal slîould bc allowedl

with vgosts, ami the plaintifs.' cross-appeal disinissed with costs.

Mi m<'K, '.J., Ex., mgreed witli SUTHERCILAND, J.

ltUi~IJ., agrved ini te result, for reasons stuted in mvriting.

L ý v I'ulFj andI KELLY, J.J., agreed wîtlî 1lm»uELL, J.

DIhf<'nhun cm a 'n 1 p'ul allowed; plu 1itf- appeol dsi~d
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