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tîme, is relevant, but not conclusive, to sliew a mutual agreement
to rescind the contract, s0 far as it applies to the instalment un-
delivered:" ib. If this was a correct view of the law, the buyers
lest their right to require delivery to be made of the instalments
which they failed to order in due tîne, unless from the dealings
between the parties it could bc properly inferred that there was
either an agreement to postper-e these deliveries or a waiver by
the sel lers of their rights under the contract; and there was nothïng
in the course of the dealinga to, warrant the drawing of either of
these îinferences--a perusal of the correspondence led to a contrary
conclusion.

The first part of the qualifying proposition quoted from, the
Lasof England is not supported by the two cases cited: Higgin

v. l'ilmpherston Oil Co. (1893), 20 R. (Ct. of Sess.) 532; Tyers v.
Rosedale and Ferryhili Iron Co. (1875), L.R. 10 Ex. 195.

A part from the question of there having been no0 proper demand
for the decliv-ery of the undelivered foeur, the buyers were not
ent itled to call for del ivýery in a subsequent month of any înstal-
ment or part of an instalmnent in respect of which no0 order te
ship wPaS given In dlue time,

The buyers were entitled to the delivery of the 410 bags of
flour for which the order of the 28th February, 1816, wus given;
and thle omis was upon the sellers to, shew that that right ha.d been
lost or, waived by t he buyerii; but there was nothing in the evidence
wich wýýouild justify that conclusion. The fact that the order hadl
been given and that the flour had not been shipped seemed to
hav'e been lost sight of by both parties; but that could not affect
t he buyerm' right, to dlainages for non-delivery; and the appellants
were entitled to recoi'er the difference between the contract-
prices aind the inarket-prices of thec 410 bags which were ordered.
The timie for delivecry having been by inutual consent extended
unt il thle 4t h April, 1916-thle date at nhîch the dinages should
be ascertained was the fith day of that xnonth. The evidence did
flot sihew what the narket-prices were on that day.

The aLppe<al huld ix, allowýed, and judIgxnent should be entered
for thei appellant s for damages foi non-.delivýery of the 410 bags--
the darnages to 1be ascertaiued by a reference unless the parties
qhould agrec upon a sum.

The al pe-llanta having failed in their main contention, there
should be neo cesti to or againast them of the litigation. throughout.

MACLA1UEN, MAoaEý, and FERctUsJN, JJT.A., agreed wvith the
('1 1;4e Justice.

ilono;Ns, J.A., read afshort judgment. île agreedîni the rt,sult,
but not in ail the reasons of the Chief Justice.

A ppeal adlowed.


