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and did not entitie the defendants to give evidenice to i
peach the patent.c

1 illowed the case to proceed subject to the objection,
At the close of the case Mr. Ritehie appeared for t

Attorney-General and joined with counsel for thie plainti
in making the sainf, objection,

In the view 1 take of thiîs objection and atlso of t
plaintiffs' riglits uinder the Land Tities Act, it is Dlot nec,
sary for me to deterinine any of the objections raised
plaintiffs to flhe validity of the defendanta' mîling dlaimi,
fat as it affects the strip in question, or whether its tri
northern bouindary shotuld not be south of the strip;, but
will asuethat the, defendants' assignor, Clark, had, at t
timiie of the issue Of the patent in question, acquired t
righit Io work the iiiining dlaimn as surveyed b 'y MNr. liolcro
and thiat he had at that time comnplied witm aIl the, requii
mnents, of the -Mines Act and regulations thereuinder, iip
and iincluding- a fil compliauce with the flrst year's worký,
conditions.

I ain unable to find that when the original patentees e
ta.ined the patent they were afece -hy any legal notie th
any part o! thie ]and coveredl 1)'y the patent was3 in the posst
sion o! or claimedý( by Clark.

Qoneeding, therefore, that but for the patent and traii
fers thereaftPr, the, defendants would be entitled as, again
the plaintifTs to possession of the disputed strip, and to woý
the sanie as part o! their rnmning claini, it reminsii to 1
considered:

(1) Whether the defendants can b)y their couinterclai
iipahthe patent, or so niueh o! it as overlaps thieir mil

ing elaim, assutning it was issued erroncouisly or hy mistal
or imiprovidently; and

(2) Whether in any case, as agaiinst the plaintiff Fldi±idg
bis certilkcate iinder the Land Titleýs Act is not a comple
bar to defendants' claini.

As to the first question, there is no douht that und
the coirnnion law, 4'if a~ Crown grant prejuidieed or ifçetf(
thre rights of third persons, the King was hy law bounid,
proper petitions to hini, to shlow ia subject to iise his roy
niarne tco repeal it on ai acire facias, and it is said that
sucI(h a easse the party may, upon enrolinent o! the grant
Chancery« , have a scire fa.cias to repeal it, as well as Ul
King :" Chiitty's Prerogatives of the Crown, p. 331 ; Bine'~
stone'., Commntaries (Amnerica~n e&.), book 3, p. 260.


