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to biu or bM~e the clermaed preinises or nny part themo mnder the. penalty
of £10 Per «"r to bu recovered as the reapn-et yearly rent for every tere 80

burned." Hie Lorzahp appears ta have censidered tkis increased rent as -in
the aturo of liquidatscl darmage andi fot a per.,lty, but neverthekoe 1.e'
gtaated au injUnetion a«&inst the burning, eaying after a careful review of the
authorities that in every cma of tusa nature the question fi one of corstruc-
tien, ad thiit the court will always interfèe unless there is evidence of an
intention thint the. ast as t bc perinitted to be donc on payment of the increaset
lent.

In one enue a deeti wan e.xoeuteti dissoliring a partnership between Hl. anf
L., andi containing a recital that it hMt been a.greed that the deeti ahould
oentain a covenant by L. net to carry on the tracte within one mile (rom the

aid place of busines~s "without paying to H,, as or by way of stateti or liquL.
dateti damages," a sure nmned. In a subsequent part of the deeti there was
an absolute covenant not to carry on the. trade within that lirnif, followed by'
a provisa that if L. al.oul aet contrr tu or in infringeinent of that agree.
ment ho would immediately thereupon pay to IL. the, suni of £1,M0 by way
af liquidateti dâmoges. NotwithotandWng the recital and the fori used. it
was held theit L. waa not entitleti te break the covenant an paying the £1, &W.0
and an injunetion ws p'antedt: Rird v. Lake., 1 H1. & M. 111.

The saine %riew wus put foward, thoughi penbape in élightly different
language, by the Lords Justices in Col"s v. Sims, 5 De G. M. & G. 1. That
wsTa a cas in which there were rititual covenftnts hetween a vendor of part of
his land andi the purchaser of that pnrt as 1-o buildinr on the solti andi unsolti
paits, with à stipulation for payttuint of liquiiateti damages in case of breach
of covenant. On an application for an intcrùn injunction (wvhich was granted),
Kaight Bruce, L.J., said (5 De G. M, & G. 1, at 0): "If 1 w-ere now dcciding
the cause, 1 should probably corne ta the conclusion that in a case where a
covariant is proteotcd (if 1 xnay use the expression) by a provision for liqul-
dated damages, it muet ho in the j,îdicial discretion of the court, acrding ta
the. contents of the whole instrumnent andi the nature andi circuinstancee of
the particular instance, whether ta !yld itseif bound or not bouint upon the
ground at it ta refuse an injunction if otherwi-se proper to ho grantr :and
that in the present case, the cir. .nstances are such as ta render it, right iur the
court ta grant an injunction." Turner, L.J., p. 10, added. "The question
in such cases as 1 conceive, is, rihether the clause im inzerted by way af penalty
or whether it amaunts to a stipulation for liberty ta do a certain act on the
paymnent of a certain suni."

Whcrc the cont.ract ta do or flot ta do the act is distinct from the obliga,
tion ta pay a suin of rnmivy, it seorns tEat oit 1'r the contraet or the obligation
inay ho sued on.

<'W"here a person,!' said Lard RarnÇ ýy, M.R., in Ilox v. Sccrd (1863),
33 l3eav., 327, at p. 328, 55 E.R. 394, "entera into an agreement not ta do
a particular act and givra bis bond ta another ta secrr it, the latter han a
riglit at law andi equit.y, and can abtain relief in either, but not iii bath
cotIrt2."

It ie dlear that the. fact that the contract may ho compriset inf a bond
doos not of itself imnort any election ta pay the nioney and re-fuse ta do tiie
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