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and confessed the action, and final judgment was entered against him, on
which some payments were made. In 18yg plaintiff commenced proceed-
ings against the defendant G., who, under an agreement reserving his
rights appeared and pleaded.

Held, reversing the judgment of the County Court Judge for District
No. 6, that the judgment entered on confession ugainst the defendant N.
was an answer to the claim subsequently made against the defendant G.
MelLeod v, Power (1898) 2 Ch. 293, followed.

£eld, further, that the action having been brought against defendants
as joint debtors only, the position of G. in this suit was not affected by the
fact that the note in question was a joint and several one, and that plain-
tiff" in another suit might have some claim against G. alone.

Per MracHur, [, dissenting. As the raception of the note was not
objected to on the trial, or the existence of the judgment against N. urged
as un answer, a stage had been reached when the form of action was not
material.

Held, also, that as either objection, if raised upon the trial, could have
been cured by amendment, the facts should be looked at rather than the
form, and the delendant €. should not be permitted to succeed on a mere
technicality.

Per TowxsHeNb, J., concurring. (i could not succeed without an
amendment and no amendment should he permitted after the lapse of
fifteen years,
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Full Court. ] McKuNze o Ross, [March 17,
Action to have properiv in name of defendant declared vested in plaintiffs
as assignees of partv advancing purchase moncy—LProof that money
was mere advance and that defendant acied independently— Doctrine of
vesulting trust held Laasplicablo— Case withdrawon from jury— 1Faiver.

Plaintiffs as assignees of M. sought to obtain a declaration that certain
tands held in the name of defendant were at the time of the assignment the
property of M. and by reason of the assignment, became vested in the
plaintiffs,

The evidence shewed that the money required by defendant for
the purchase of the properties in question was obtained from M., but that
M. had nothing to do with any of the purchases except to advance the
money to defendant by whom the negotiations were conducted, and in
whose name the deeds were taken and recorded, and who in all cases acted
independently of M. in negotiating for and acquiring the properties from
the respective owners, _

Held, 1. 'The doctrine of resulting trusts was not applicable, and there
heing no issue of fact for the jury on this phase of the case the trial judge
was justified in withdrawing it from them,




