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to the ngrecment, wade bis award, finding 8 bai.nce in favor of jndgment of the writ aud decluration, nor conclude with prayer

detenbants

5 Pavment hefore action .

6 That betore netion the debt, if any. was attached by four,
several orders, isened by qudgmient ereditors ot the plaiatif}, and,
servod ondefendents before this action, in ene of which nctions’
leave wus given to judgmeunt creditor to proceed ngainst defendents
by nr-it

y'.' That the cause of action, if any, arose for and concerning n|

aebt imcunre  and fulling due during 1860, which was not within |
the or hinary expenditure of the corporation for that year, aud for |
which no estimuate wux made and no rate impoced |

Mr. Paterson, as to the last plea, cited Scott v. The Corporation |
of Petelorough, 19 U, C Q B, 469, |
1Y Me Michael hewed cause

Rominsoy, C. J.—1 allow the defendants leave to plend all the |
pleas with the exception of the last, and give leave to plaintiff to
reply and demur to such of the pleas as he may see fit. I cannot
nllow the last plea in connection with the other plens. 1 do not
think that a plen of that kind should be allowed with pleas going
to the merits. Wherea contract ix made by a municipal corpora-
tion with a person for the dowg of any work for which a provision
to raise money has been made by by-law, and the contractor in
performance of the work under the contract does extra work, for !
which an action would lie ¢a the common counts, but no action is
brought till the year following that in which the work was done,
the plea that no provision was made for extra work, though it
might according to the facts be a good plea on the authority of
Scott v. The Corporation of Peterborough, ought not, 1 think, to be
allcwed with other pleas going to the merits of the cause. |
therefore decline to allow it with the other pleas mentioned in the
abstract.

CarrisLe v. Hosuer.
Piea in  Abatement—Time—Seting asde.

Defenilant exccuted in favour of Planuff & bond jn the penal sum of
L3y, couditioned to pay £330 with iaterest, by instalments Plaio*
sued on this bond, and obtained a verdict for the penalty, 15 damag
for detention, aod £21 damages aasessed on bresches assigned  Afte.
verdict, defendant pald the damages and costs. Tostead of eutering judg-
ment for the penadlty as a security for future breaches, plaintiff commenced
a second actiou to recover anothe= instalment. and ioterest Defendant with-
out intimating that he intended to plead in abatement, as a favour sasked plain-
tiff for further time to plead. which wan granted. Si1xteen days after declaration
defendan: pieaded the peadency of the former action, and prayed judgment

whether plaintiff ought a eecond time to implead bim for the same cause of ac-

ticn, attachiog to this plea an afidavit of its truth I'lea set aside with custs,
and plaiotiff allowed to sign judgment by default, utless defondant should pay
costs and plead within four days,

(March 220d, 1861 )

Phiintiff in this cause obtained a summons to set aside a plea
in abatement with ccsts, and that plaintiff should be at libertr to
sign judgment as for want of a plea, because the plea was pleaded
after four days had expired from declaration and notice to plead
served, and also plended contrary to good faith and intended only
to embarrass and delay.

The aciion was on a bond in the penalty of £700, conditioned
to pay £350, with interest, by instalments.

Plaintiff sued on this bond, and in November, 1860, obtained a
verdict at the last Niagara Assizes, for the penalty, and 1s. dam-
ages for detaining, and £21, the damages on the breach that
had then accrued.

After verdict, defendant paid damages and costs.

Judgment was not entered, in order to stand for further breaches
to be suggested, if any should occur. Instead of that, plaintiff
brought this new action on the bond to recover an instalment and
interest.

Defendant asked for leave to plead (not intimating that he in-
teuded to plead in abatement) which plaintiff gave bim (severs!
days) and then sixteen days after declaration served, defendart
found out what the fact was as to the former action, that there
was no judgment entered, but a verdict apparently not set aside,
and he plcaded the facts truly, avering the identity of the £700
(the penalty sued for) as the cause of action in both suits, and
concluded by praying judgment whether plaintiff ought a second
time to implead him for the same cause of action, and he attached

to this plea an affidavit of its truth. He did not in his plea pray

that the wrnit and decluiation be quashed

James Paterenn for plnntil

11 MeMuhael for defendant

Roviveox, ¢ J —1t would reem as if defendant’s sttorney had
not decuded in his own mund whether he was pleading 1n abate-
mer t orn bar, but Le had no right at that late time to plead in
abatenient the pendency of another action  If we look on this as
a plea in abatemeat, though it neither commences ner concludes
as such, nor expressly avers that the first suit is pending, then it
trust be et axide as being pleaded too 1a¢ , and the Court would
not now support it, by uny ex post fucto indulgence in extending
the time, hecause after obtaining time to plead us an accommoda-
tior, the defendant should not huve pleaded in abatement If he
had asked the court for time, he would have been placed under
the condition of pleading issuably

We can not look on this as a plea in bar, for it is clearly no bar,
(Harley v. Greenwood, 5 B. & Al., 101.) the first suit baving gone
no further than verdict, by which the debt of £700 nn this bond
isclearly not extinguisied.

The plea must be set aside with costs. Let judgment by de-
fault be entered, unless defendant shall pay costs, aud plead with-
wm four days.

Summons absolute.

B ELECTION CASES.

(Reported by Roverr A Hamr130Y, Esq, Barnstersal-Law.)

(Before the Honorable Wiy Flesay Drarrr, C. B.. Chief Justice of the
Commoa Pleas.)

ReciNa ex et TiLr v. CHEYNE.
Munwipal Elections—Qualification of Candidat Equilable estate

Where defendant in Novrmber, 1858, conveyed the real estate, which formed his
qualification, to hia father fur a conriderativn of £300, for which b took his
father's potes payable at distant dstes, and {n Febiruary, 1860, purchased the
pruperty back, returniog to his fatber all the notes. though the fatber did not
recunvey the property 1o the son 4l 3rd Uctober, 1860, vet the son was held to
bave bad at the time of thc asseasment *‘ an equitable esiate™ within the
meaning of sec. 70 of the Municipal 1nstitutions Act.

(March 9, 1861.)

In November, 1858, the defendant conveyed the real estate
which formed his qualification to his father for a consideration of
£300, for which he took his father’s notes payable at distant
dates.

The defendant called as n witness, explained the motives for
this transaction, acd asserted bona fides.

In February, 1860, be puichased the property back, and return-
ed to bis tather all the uotes, not one or any part of which had
been paid. The first of them fell due a year from its dute, and
soon after it was due this resale took place.

At the time of the resalc, and some time before, one Silver-
thurne, a Lrother-in-law of defendant, occupied part of the house,
and Defendant had & bedroom in it furnished by himself which he
occupiled, boarding with Silverthorne, aud this continued alter
the resale. Subsequently the defeudant leased a room in the house
to an Orange Loige.

He received a conveyance from his father on 3rd October, 1860,
and in Junuary following was elected a Councillor for Ward num-
ber two of the Township of Toronto.

His election was moved agsinst by relator on the alleged ground
of waot of qualification.

Robert A. Harruon, for relator.

D. McMichael, for defendant.

Draper, C. J.—I assume the dona fides of the desling between
father and son, and [ see nothing to warrant the corclusion that
the resale and conveyance was a mere schewe to give the defend-
ant an apparent qualification to be elected. There is no reason
to suppose that defendant entertained the idea of being a candidate
at any time before 3rd October, 18G0.

Tben considering taat defendant was a vendor with no part of
his purchase money paid, holding only notes for it, the moment
the agreement for resale was made, and these notes were actually




