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position, hae produces the exemplification of a judgment
obtaiîîed. by him against one McJnios&, wlîo occupied the
preniiés lài question when the dam wvas first constructed as
tîeint to the defendant, With a right to purchase. lJpon the
trial of that action, the plaintiff'la damages were assessed at
Ë60. As to the admnissibility of this judgment, Blakemore v.
Thec glamtorgansliire Canal Comnpany (a) and Philips on
evidence, page 11, were cited.

In cases of this kind, where the jurisdiction which this
court exerdises is ancillary, it is certainly the practice, as a
r ereral rule, to req iire the plaintiff 10 establish bis lille at
Iaw. But that, alithough a general is rtut an universal rule ;
il is cdrhpelent to ibis court, if it see fit, (b) to decree a
perpétuai injuniction, w*itbout a trial at la*. It is matter of
discrétion.

I'here are sôme obvions reasons why thle practice which
formerly prevailed in England on tbis àulbjdct, should not be
pursued sîrictly in this court. lit the first plaée, there are
Marly cases of this elasà, iii which tbis court is oblized to
proceed iWilhd1t hàving the legal question déeeniined Êy the
p~rojper tribunal ; because the right of suitors in ibis éourtto
have the opinion <if a court of law is denied. Secondly, the
necéssity tf having the legal tille firsi established at law bas
boëri abolisbed by a recent giatuite of the Imperial Legisia-
ture.(bj Lastly, oniâ principal ground of the practîce wbich,
former1y irevailed was the ikeperfect mode of taking evidence
previotis fo the recent statute. Tbai reason has no application
bore ; ail the witnessft in the dame were exarniined before the
couf t.

Withôutdetëiniining thé sufflclency of anyof these answers,
1 amn quite gatisfied that this objection affords no grorind for
refusing relief in tbis particular case. The defendant makes
no objection of this sort to the plaintiff 's rigbt to recover; on
the conlrary, his ar.swer closes with this passage, l-defendant
is willing and begs that a competent person or compétent
persons b e appoiritedl by this court to, survey, lay out and place
Monuments mârking the height, widtb and deptht this de-
fendant's dam shoul and shall be, and the défendant shall
&bide faithfully by the said décision."

Again, the évidence adduôetl by the pIarties appearing .Id
be insufficient, it was suggesled that a new survey should b.
Malle by a person to be ap ointed by the court. This propo-
sition ivas agreed 10 by bot parties, and ant order was drawn
up, by consent, by Which Mr. Dennis Was directed to take
the levels of the stream in ils then state, and afterwvards to
cause the dams of both, parties to be removed, so as 10 ascer-
tain conclusively the efiect of the defendant's dam. This
order was complied witb.' Mr. Dennis has been examined
before us as a witness; and, if the evidence be satislactory, I
amn of opinion that it is our duty to dispose of this case now.
It was compçtexît 10 these parties to subrait the question of
nuisance to Ibis court; they did so submit it, and the evicdence
before us is much more satisfactory thaii it is possible, in
ordinary cases, to submit 10 a jury.

Lord Cottenkam has discussedl the law upon ibis sùbject in
several of bis most elaborate judgments; and in onie of them,
Bacon v. JTones (d), there are some observations very per-
tinent, as it senims to me, tô the présent ca-e, Ilwhen the
cause cornes 10, a hearing," lie observes, di thé court bas also
a large latitude lefI il, and 1 arn far lroin saying tbat a case
1gnay flot arise in which, aven at that stage, the court will be
of opinion that the injunction may properfy be granted without
having recourse to a trial at law. The conduct and dealins
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right, and of the évidence by which it is establisbed,-these
and other circumnstances rnay combine t0 produce sucb a
result ; alîhougb this is certainly net ve y Ikely ta happen,
and I ar n ot aware of aîîy case in wbich it bas happaned
Nevertheless il is a course unquestionably compéent to tlie
court, provided a case be presented which satisfies the mind
of the judge tbat such a course, if adopted, will do justice
betweeni the parties." And iii Cory v. Thé lYarmouth, 4-
Norwich Railway Co., Sir Jaimes Wigram says, "lIf,* on' he
other band, the court is clearly wilb him, the court May, in
the exercise of ils discretion, grant the injunctw*n in the first
instance, there being no doubt wbaiever, although the questiori
is a légal one, and tbough a court of Iaw is the proper tribunal
before wbich. sucb question should be tried, that a court of
eqluty may décide the légal question if it thinks fit."

1 a-,n satisfied, therefore-subject to the question as 10 the
sufficiency of the evidence-that ibis case ouglît 10 be dis-
posed of here. Before proceeding to examine the evidence,
il will be convenient t0 advert briefiy 10, the state of the law
upon ibis subject, whicb, ai one period, would seem 10 have
been greaî]3r riisuitderstood. l is said in 1 Win. Saund. 114
a.ni. 9, tbat "la mistaken notion appears le bave prevailed
for some lime that t'le riglit te flowing water is publici juria,
and that the firsî occupant of il for a beneficial purpose May
appropriate il, and thereby gain a good tille against ail the
world, excluding the proprietor of îble land beiow, wbo Mnay
tbereby be deprivedi of the benefit of the water, unless. he bu'
already applied the stream to sorte usef-1l purpose.11 That
doctrine is stated very plainly, as il seemns te me, by Sir
Willianm Mlarkstone (a) in bis commentaries, and,,also by
several judges of acknowledged learniuig. Cb). Lord Denman,
indeed, considers that the passage from Blaclistone, and the
dicta to whicb 1 have adverted, have been mist-onceived ; but
it is very difficult 10 r#concile tbe language to be found in tb.
commentaries, and in the reported cases witb the Iaw as il is
aI present understocid. In bis chapter "lon title le things

p ossessed by occupancy,ee Illackstone says, ciThus too the
benieft of the elements, the ligbt, the air, and thé water, can
only be apprepriated by octeupancy, 4

If a stream be urnoccupied, i may erect a mîll thereon and
detaini the water ; yet pot so as to injure my neighbour's prior
mniti or his meadow, for he hath by iris /rtocuaya-
qui red a property in thne curnt And in Lîggins v. Inge,
Chief Justice Tindal says, IlWater flowinz in a strearn, it jé
well settled by the law of England is publicijuris.
Ami, by the iawv of England, the person who tirst appropriales
any part of ibis water flowing tbrough bis 'and 10 bis own use
bas the riglil to the use of s0 much as he then appropiriatès,
agailîst anyr other." Bayley, J. says, '< Ftowing water is
originally publici j .uris. So soon as il is approprialed by an
individual, bis right is co-extensive wvith the beneficial use
10 wbicb hec appropriates il."1 And in Bealey v. Shraw, Mr.
Justice Le Blanc says, "4The true rule is, tbat after the erac-
lion of works, and the appropriation by the owuer of land of
a certain quantity of Ibe waler flowing over il, a proprietor of
othar ]and afterwards takres wbat remaills, the first owner,
however he might, before sucir second appropriation, "wdv
taken to hirmel se mnuci more, cannot do so afterwards.»)

These passages do net seemn 10 me 10 admit of the construc,
lion wbicb bas been placed upon lhem by Lord Dienmai.
Bul, however Ibat may ha. ibis doctrine, if it did prevail, is

plin yeýrroneous; il confoutnds the corpcreal tbing, water,
wît tbeIncorporeal rigbt 10 bave il flow in its aoouetom.d
channtel; it trèats the appropriation of a gvent portion oi
waler froma a stream as an appropriation of tfe current itsf,
which il plainly is flot ; for running waler, from ils very
nature, is incapable of occupancy; and il asumes the absence
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