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'The defendant bank denied liability, and clained over against
the Canadian Surety Company, made a third party, upon an
indemnity bond issued by the thîrd party..

The action and the dlaim against the third party wcre tried
without a jury at Hamilton.

G. Lynch-Staunton, K.C., and C. W. Bell, for the plaintiff

W. B. Raymond, for the defendant bank.
A. E. Knox, for the third party.

CLUrrE, J., in a written judgment, said that on the lst August,
1914, the plaintiff company issued to the defendant bank two.
sure ty bonds pràtecting the bank against loss through the fraud
or dlishoncsty of its employees. On the 23rd September, 1914,
the, batik discovered that M., manager of its eastern branch in
the clty- of Hamilton, had stolen moniey from it. A package
contaiing 56,750 was said by M. to have been made up by hinm
at his branch and delivered to the main office at Hamilton,
betweeu the 3lst August and the 3rd September, 1914. At the
main ie it was said that this package had neyer been delivercd.
'M. wa.s convietedl of the theft of the $6,750; and about the 5th
Mairlh, 1915,) the plaitntif company paid that sum to the bank.
Abouit the( 101h Setme,1915, it was discovcrcd that M. had
neot stoleni thie package of 56,750, but that i'thad in fact bcen stolen
by)ý eue D-. teller at the main office. D., being placed upon trial,
pleaded " guiltyv" te, the theft of this money, and stated that it
hiad beeni applied by him in covering shortages of bis own in his
dealinigs withi the bank's funds, and shewed that on thc 3rd
Septemiber, 1914, thie dlay on whieh he took the package, hié was
iii defauilt to the extent of $2,010, and that he had been in default
tlu thaLt a011unt1 anid more -since before the bonds of the plaintiff
cenip)anyý camie imbf bcing. On the 3rd September, D. applied
S2,010 of the, mionys in thie paickage to cover bis shortage of that
amountf, andcoetd the, balance, $4,560, to his own use; and
se) the, loss te t he barik, duiring the life of the bonds was $4,5630 only.

By ý lis bond,,, thie plintiff company guarantecd to pay the
bank, thie emrploy; er, "chpedinfiary loss as the employer shali
sulstalin by thleft, etce. Altheutghi the-theft was complete whcn D.

apprepritedth $2,010, there was no pecuniary loss by reason
of the the(ft, for- thv mioneyý nleyer in fact left the custody of the
ba:tik. It made neo differenice, as between the plaintiff company
ai the batik, thiat 1). applied it te cover a shortage. The


