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TEETZFL, J.-. . . Does the language of the testator
inmport; that $800 at ail evenits is annually to Li- paid ouit of
bis estate toecd annuitant, or on lv the interc-at to that
ainount of a capital sum which is te be set spart or retained?

1 amn convinced that with, referene to these 1 anîtuitantis
thie controlling intention of tic testator was that the auit-
ants should each receive $800 per annuni in any circui-
Stances.

This is strongly evidenced, 1 think, by the following fae-ts
and circumstances to be gathered from the wilI:

(a) Clause 3, directing the annuities to be paid, contains
no limitation or condition.

(b) Testator had in estate, more thon suflicient to pro-
vide for thiese annuities out of ilcome, and, after directing
is xuos out of the residue te pay his debts, etc., directs

thiei to <livide the residue among bis, sriii and the chîldren
of one dauighter, " after retaining in thieir hands . . . a
suiffcient portion of my estate to produce annually by way of
dividenda,. interest, or otherwîse howsoever, a sufficient sum
to pay thie said annuities,"1 etc.

(c) le directs the annuitiesq to bc pa.id quarterly .

no regard heing had to whetheýr thie executfors wouild have
sufficient in hand inu the shape, of interest te pay. the annui-
ties at the qu1arterly periods.

(d) fIe mlakes no express disposition of allY surplus
revenue which might be earned upon the moneys retained
after paying the annuities.

(e) An absence of any clear intention to constituito the
annuiitants Mie tenants ouly of the estate retained by the
truistees, or of an intention that such estate should pass in
its entirety to remnaindermen.

It seenîs to ie that the provisions mnade for paying the
annuiities out of incoie wure îintended(, chiiefly as aI mnis te
seenire the payxnent of the annuiities, but not the only
niesus....

A perusal of all ftheý case 1 cited leads me to the conclusion
that this partîcular will resýembles more the wills in question
in MajY Y. Bennett, 1 us 370, Wright v. Calendar, 2 DeG.
M. & G. 652, Carrnichael v. Gee, 5 App. Cas. 588, and
Kinîball v. Cooney, 27 A. I. 453, than the wills in the cases
of Baker v. Baker, 6 H. L. Cas. 616, and Wilsoni v,. Dalton.
22 Or. 160.

1 think, therefore, the shortage in the annuities still cur-
rent, after crediting the incorne derived froin the securities


