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“of the word forfeiturc. It is absolutely inapplicable and most
mischievous!y misleading. If you insist upon using the word,
put it in the phrase potential elective forfeiture, and shew that
you at least know what you mean.

Warver aNp ELEcTiON.— Waiver” sometimes produces con-
fusion by prctending to be the reverse of election. For example,
Mr. Bishop opens & chapter in his book on Co:xtracts with the
words:—

The law, in ali its departments, is constantly presenting
to the choice of people its different paths, so that a person
who has elected one has waived snother. The doctrines
of election and waiver, therefore, belong together (a). °

If vou had a choicc between a horse and a mule, and you
chose the horse, you would not say that vou “waived’ the mule.
For vou did not. You had aa election between two animals,
and, electing to take one, you could do nothing with reference
to the other—not even waive it.

You do not “waive” a right to appeal by acting upon the
judgment—as is often said (b). You elect whether to accept
the judgmeit, or to appesal from it. If you chose to appeal.
would yoa say that you had “waived” your acceptance of the
judgment? It is customary to declare that, where goods are
tortiously taken and sold, the owner may “waive’ the tort and
sustain an action in assumpsit for 1i1oney had and received,
but nobody would think of sayving that the owner might “waive’’
his action in assumpsit and bring an action in trespass. The
ov.ner had a right o elect; he makes his clection; he give~ up—he
“walves’’ nothing.

“Warver” anp ConTrRacT.—Having, as I hope, helped to
separate election from ‘' waiver,” let me try to disentangle contract
from the same evil association.
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