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Dec. 31 Repoeris a9zd Notes of Cases.~
ln the opinion of their lordships, it cannot be relied on in justification cf- the

section now in question, and indeed the point was not pressed by the learhed -
counsel for the appellants.

It appears ta their lordships that the real question is, where under oath ¼'i.
power ta pass by-lawvs Ilfer regtilating and goveirning " hav.keti, etc., the
couricil may prohihit hawkers. front plying theiirdeS ai ini a substantial
andJ important portion of the city, no question of any ap)prehended nuisance
being raised. It was contended thalthie hy-law was tdf i-a ie.v-, and also in:
restraint of trade and tinrensoviable, VTe two questions run very rouch int
each other, and lin the vikw wlic.h their lordshiPýs toeit is vnot liecessar-y to
consider the second question .e;rt~..~

No doubt the regulatiovi ano goveinavice of a trade iiax involvc the imposi-
tin of restrictions onit s exercise. bath as timthe, anid, ta a certain extent, as to
place. wliere sucli restricions are, iii tîte op'niovi if lhe public atmtbority, vieces-
sary to rirevevit a nuisance, or for hie maintetnance oif order. Butt thii lord-
ships thivik there is înarked dlistinion ta lie clrawn, bet aven the probibition or
prevention of a trade anid the regulation i- governaince of it, andl indeed ae_
power to regulate anid goverli seenis tojIn~ the contivid existencre of thiat
wlicli ta to lie regulated o, govereicd. An exain;tiovi of otiier sectionis nf
thle Act con fiinis tIi i I irdah i ps' v i e w. for it shows tat wtt env t he L e.gi l attre
intevided to give pîrwei t.o pi event ni- proliîthit id so by e\pr-ess tiords. t~

Thetu lordsbips refer (aiiovigst çithers) to section 489e suibsections 25, tu, ,

28, 29, l14. 46, 5I, itit seCtinli 49(6, sIIlîsectionis -. i 13, 14, anid ii. 'l'li
language of tîtese stibýectinvii, l>Prevcvitivig or regîilatiniýe l>îtvcvtivig oir
regulating and licensing. tends tii show iliat the fra'îivrs ni theu Art did tint
iiittvd ta iiîcîuîde a powner tri preeni or îirolil.it iii a polver iii regulwt or
goveiti. Several rII!es ini the Eviglisît anci Canadiait idpoi t, weie. referred to in
ilubtration of thie i espiiideît's aiguilievit. None af thee cases aire 'l1ireci.
authorities, becatîsc die -iîntuies froni wliîîlî atndîarity %vas derivŽd to inake the t

by-laws tîtere in questin Nvre firatiedî ii teris difflet froi thie SI 'itute now
iider considei atiomi. Buat thiiugli aIl iliese cases, the general privici, 'ýc îiay lie
traced. Lhitt a munticipal pîower ni' ortai<i ni ni îaLingt by-laîvs faî gond
governiiient, withinui e\pi tas sords oîf prohlibition, dlots nvi aktioIL e the -

niakiiîg it unlI' wfzl ta carry on a lIi% fuIl trade iii a lawfîii mnariner.
ut is argtîed tîtat the by.law înptagved dots liai amaount ta prohibition, t

because hawicers anid chalîviien nîay still çtrry on ilîcir business in certain
streets of tht city. Their lordshîips cannot accede to tItis argumnt. The
question is onet if substance, avid should be i egarded front the point of view
as %vell of tht public as of the hawkers. Tht efieet of the by-lttw is practically
te deprive tht residevits of wlîat is adîniittedly the niest imiportant part of thie
city of buying their gondis ni or of ti -ding wîth, the cîass uft raders lin qiestion.
And this observation receives additiovial force train the very wide derinition
given ta Ilhawkers "in the Act. At the saine tinie, the Il liawker-s," etc., are
exc.luded front trercising their trade lin that part of the city. Thert was no
evidence, and it i scarcely conceivable that the trac4e cannot be carried on
without occasioning a nuisance. Tht appehlants lu their printed case wisely
disciaimn any intention on t4e part of the counicil1 ta disc rimi nate agai nst hawkers


