
t

h
4

'4 I
w

j

I i

of right, not of good intentions in a collat-
eral mnatter. Besides, good f aitb in this
connection nieans the good faith of detec-
tive Bucliet or Vidocq, a substance as
evanescent as the domicile of a fugitive
criminal.

Such being the reason and the opinions
of writers of the highest' considetion,
let us se6 %what is brought to meet tliem.
It appears that in France, where this im-
portant principle was first enunciated, the
courts acted upon it for a quarter of a
century. la 1867, another circular from
the minister of justice, who now repre-
sented an exuperor, and no longer a citizen
king, adnxonished. the j udges that this
was a political inatter, and that ail the
courts couid do was to postpone the trial
until the government had been applied
to. A criminal could acquire, lie said, no
riglit against the justice of lis country:
the tribunal could only try the facts ; it
could not take cognizance of the condi-
tions upon which extradition had been
granted, except, upon a notification froru
the mnister of justice.* Mr. Clarke
thinks the courts have acquiesced in this.
view;+ but the careful reader of lis sixth
chapter will find, we think, some reason
to doubt bis conclusion. Lt seexus to us
probable that the highest court of France
has not vet yielded its independence to
the dictation of oxecutive authority;- the
last case mentioned by Mr. Clarke having
been careful]y decided upon its owvn cir-
cunistances, whidli were held to take it
out of the rule. At any rate, the French
have flot abrogated the rule, but merely
changed the department char ged -iith its
execution. This niay amount to a prac-
tical denial of justice in cases which ex-
cite no diplomnatic interest, as we shal
show ; but the principle is stili fully ad-
nxitted in France.+

Lu the few cases that have been decid-
e(l withiiu the Britishi jurisdiction and
that of thc United States, the courts, with
seine différen~ce of opinion, have, on the
whole, followed the latey Frenchx doctrine,
putting it precisely on the French ground,
and two of' theni citing the phrase, that a
criminal cannot acquire any right against
the justice of bis country. Only two of

Clarke, pp. l7lkl~72. This passage i ais
cited in the opinion of the Court of Appeais in
Adria"c v. Lar&ve, 59 N. Y. 110.

t~ P. 174.
+ See Clarke, p. 176.

these cases are reported at any lenythi.
The first is U. S. v. Caldwell,* decided ini
1871 by the sanie able and learned judge
who bas Iatoly been called to deal with
Lawrence's case. The decision is, that

the courts cannot inquire into the alleged
breach of international law, but must
leave it to the executive department. The
other is Adriancee v. Lagrave,t lu which
the Court of Appeals, reversing an able-
opinion of the Supreme Court, citiug U.
S. v. Caldwell, and quoting nxucli of the
Frenchi circular, hold that a defendant
broughit here under the treaty witli France
is not, by the courts, to be protected froni
the service of civil process.

Lt is a niatter of surprise that these
cases sliould be cited as deciding a point
of int,3rnational law, when they most ex-
plicîtly and unmistakeably refuse to con-
sider it. Thiat they do not and cannot,
according to the opinions of the courts
thexuselves, touch any sucli point, is wefl
shown by an early case decided before fhe
Ashburton Treaty was made. Lu 'State
v. Brevster,-+ the defendaht alleged that
lie had been illegaly brouglit by the pros-
ecutors froxîx Canada, where he resided.
bis supposed crime, apptrently, having
been committed ini Yermont, near the
border-line; iii short, that hie was kidnap-
ped. The court held this to be quite im-
material; saying, that, whien a prisoner
was within their jurisdiction charged with
crime, it ivas not for them to inquire by
what mieans lie was brought within the
reachi of justice. Now, if that case de-
cides that kidnapping Ès perxnitted by the
law of nations, thon U. S. v. Caldwell,
and others like ip, decide that a prisoner,
may, by international law, be lawfully
tried for a crime not nentioned in the
proceedings for lis surrender; but other-
wixse they do not. The cases- whidh we
have mcntioned are ail those of whicli any
extended report is given upon thîs point;
but there are notices in Clarke of two
cases iii Canada which we have examined,
and of one in England whidli is not re-
ported. They shed no light upon the
question of international law. Lt does
not appear, however, that the practice of
the courts, as far as it lias gone, bas been
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