
PRIVY COUNCIL JUDICIAL COMMITTEIE
Its Value to the Colonies and to the Empire Considered.
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T HE Juvdicial Committee of the
Piy Council is the court

of last resort for ail that
portion of tlie British Ern-
pire sîtuated outside the
Unîted Kingdom. It sits
as a committee of advice to
the Crown, and its jurisdic-
tion is founded solely on the
royal prerogative.

From the beginning of our
national existence the King has been accustomed to
act with theadvice of the magnates or great men
of the realm, and at an early period exercised legis-
lative, executive, and judicial authority, especîally
of an appellate character, f rom the sbire and hun-
dred courts. I have been unable to ascertain when
appeals to the Privy Council were first instituted, but
there is no doubt that from the earliest times peti-
tions for justice were presented to 'the King in
Council, especially w'hen the courts were fiable to be
intimidated hy an îifluential suitor, it being an an-
cient mile of our Constitution that the su'bject who
f ailed to obtain justice in the ordinary courts might
in alI cases petition to the King to, exercise his royal
prer'ogative in his behaîf. As the Empire increased,
Vhis rîght bas been gradually extended to ail the
King's subjects. Those residing in the United King-
dom have apparently found the customn of presenting
their petitions to the ing in Parliament th>e most
convenient, and this practice is now conflrmed by
statute, the House of Lords being the court of last
resort for the Ulnited Kingdoni. The King's sub-
jects beyond the seas, on the other hand, found that
their petitions were more speedily heard if addressed
to the King in Council, wliicb bhas thus gradually be-
corne the tribunal of final appeal for India and the
Colonies. The statutes which have been enacted
from time to time regulating 'the power and pro-
cedure of the Couincil are of a most interesting char-
acter and clearlv reflect the popuflar opinion of the
day. One of the most interesting is that Of 24

Henm/ VIII, passed in 1532, which provides
"That appeals in such cases as have been

used to bc pursuied to the See of Rome, shall not
ýbe fmom henceforth taken, but within this realm."

The power thus conferred upon the Council of hear-
ing appeals in ail cases was greatly abused, and by
Statute I, Charles 1, Chapter îo, passed in the year
1646, it is enacted that neither His Majesty nom Privy
Council have any jurisdiction or power to draw into
question any matter of any of the subjects of this
Kingdom, but that the samne oug'ht to be tried in or-
dinary courts of law, thus transferring the appellate
authority of the King in the United Kingdom from
the Council to the Parlianient or .House of Lords. It
will be noticed that the words of this statute do not
apply to the King's subjects outside the United King-
dom, and in the saine year we flnd mention made in
the records of the Council of proceedings in a mat-
ter from the Island of Guernsey. The Council was
put on its present basis and the Judicial Committee
fOrmned lbY Statute 3 anid 4, William IV, 1833, anid by
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to refrain froni interfering witb the laws and insti-
tution wbicb bave been in force in those countries
wbicb bave been added to it. As an illustration of
the extent of jumisdiction, Sir Frederick Pollock,
wben in Toronto in 1905, stated that, whilst proceed-
ing on the tour whicb lie was tben completing, lie
bad left Liverpool and had visited Gibraltar, Minor-
ca, South Africa, India and Canada, ahl countries un-
der the mule of the British Empire, and ail, with
scarcely an exception, undem laws wbich diffemed. Go
into the Judicial Committee of the Privy Council for
a single week and watcb its opemations. You wil
ste it deciding on one day a -question according to the
Roman Dutch law; on another a question accomding
to the Fmenchi law as it pmevailed before the Revolu-
tion, modified by subsequent Canadian statutes; and
on another day according to, the common law of Eng-
land, as modified by Australia or New Zealand legis-
lation; and at tht end of the week according to the
customis of tht Hindu or Mohammedan law. Tbe
tmutb of these observations may be meadily under-
stood by perusing a list of the different termitories
froi Which appeals may ibe taken to this court. The
number is upwards of i5o, and occupies in one work:
on the subject over seven pinted pages. If Eurppe
is taken as an example, appeals lie froin six different
principalities, and the laws administemed range f romn
tht ancient customis of the Isle of Man to those in
force in the Island of Cyprus. Other interesting ex-
amples may be given in tht Leeward Islands, coin-
posed of Montserrat, Saint Kitts, and Ben Nevis,
where it administers the commion law introduced by
Royal Proclamation in 1764, and Newfoundland,
whicýh is our oldest colony. In Asia, 'besides India,
appeals lie fron tht courts of twenty-four separate
principalities, differing fmom the Bombay High Court
to thtc Consular Court in China and Corea.

If we should now examine tht actual working of
tfiis Council, we find that tht governinents of the va-
nious dependencies as a general mule bave the power
to legislate and lumit the ight of the subjtct to carry
bis case to the foot of tht Cmown. Tbey cannot,
bowever, Iegislate with regard to the. ight of the
Sovemeîgn to bear those appeals. As a general mule,
legislation bhas been pagsed restricting tht rigbt of
appeal to cases xwhen tht matter in cOntroversy ex-
ceeds a certain value. If the matter is not of suffi-
cient importance to comply witb tht regulation in
force in tht particular territory in wbidi tht suit is
instituted, an application may be Made teo tht Coun-
cil itself for special leave to appeal. Tht application
is made by way of petition, whicb must set out tht
facts of the case, tht portion of thtc judgmtnts in tht
courts below which are said to be erroneouis, and tht
reasons upon wh1ich counsel base tht application. The
statements contained in tht petition must be charac-
terised by the utmost frankntss and good faith, an-d a
prima facie case must bt muade out. Tht committet
in granting the petition will be greatly influenced by
tht wishes of tht colon y as expressed by its legisla-
tiori. Tht exercise of tht prerogative wiII not 'be
recommended except in cases of genemal importance,
and wilI only be granted (i) where constitutional
questions are in controversy, (2) where there is an
important point of law involved and tht arnount in
controversy is large. Tht Privy Council, in defer-
ence to tht wisbes of our government, have laid down
the rule i criminal cases that they will not interfere
to grant special leave unless tht clearest injustice bas
been dont. Two cases of recent years excited great
interest. In Riel's case, where, following tht North-
West Rebellion, Riel was convicted of high treason,
leave to appeal was .refused. In Gaynor and Grten's
case, wheme the United States were petitioners, leave
to appeal was granted, and upon tht argument being
heard an order was mnade favourable to your govern-
ment.

I1,~ .. thii loca;l lepislatuire dots not

usually familiar with such as have a bearing on tl
matters in question. TPhe Privy Council dots not sit
a court, but as a commmittee, and the argument taci
place in a chamber in the Colonial Office in Dow'
ing Street. Only the other day Viscount Wolve
hampton,' a solicitor who for many years was bead
t3he Incorporated Law Society, and who bas been el
vated to the peerage and made a member of the cor
mittee, sat along with the law lords. He would n
have been entitled to appear as an advocate or to d(
a wig and gown in court in the United Kingdom, ai
yet he was ýsîtting as a judge in this committet.
fancy it was the only occasion when sucb a tbing h;
happeiied. 0f course, many of the solicitors in En '
land are probably as great lawyers as are to be foui
anyw4iere in tht womld, but they cannot, under ti
Englisb system, appear in court or be created judgE
The lords appear in their ordinary street attire, ai
are seated round a table at one end of the roomn. Wh(
the court opens, the dcoors are unbarred, counsel a
allowed to enter and take their places in a small ra:
ed enclosure at the other end of the room. T hi
are expected to wear the ominary court attire, whi,
includes a wig and gown. There is a small readir
desk on which the counsel addressing t]
court may place bis docume nts and oth
papers. If an autbority is cited -to the:
Lordsblps, usually an attendant of the court is dimee
ed to obtain the report, which is perused by the
Lordsbips at the tume. Judgment is, delivered,
counsel may be requested to withdraw wbhile th(
Lordsbips delibemate. Couinsel are then admitted ai
and judgment is, delivered, or judgment may be

Thle Council is not a court, and the judgment
delivemed by one of tbe judges on bebaîf of the whc
committet, no dissenting view being expresstd,
being the duty of each Privy Councillor not to discle)
any advice that hie may have given to the Crown.

During a mrecent stay ini London'I more than or'
visited tbe council roonis, and was astonished by t'
vàriety and magnitude of the business transacted. (
one day their'Lordships were engaged in a refertIl
fromn the Colonial Office as to the conduct of t
Chief justice of Grenada. On tht next day the
Lordships heard argument in a case from Ceyl<
wdiere two native ladies of bigb mank were appealiý
in an endeavour to' quash a conviction for the alleg
crime of beating a servant to deatb. The next cO
concerned tbe question of thte pedigree of an Indi
Rajah, and tht ight of succession to his vast esta
in xvhich Sir Robert Finlay, ex-Attorney-Ceneral
England, was opposed to distinguished members
tht Indian Bar, sevýeral Parset lawyvýers acting~
junior counsel on tither side. On the next day,
dispute involving the titît to a Cobalt mining l
was beard, and in tht afternopT a question as to t
titie to a pice of fomesbore, in thle eastern part
Quebec was disposed of. I have seen their LI~9
s4iips dispose of five petîtions for special leave to 0
peal one morning in less than an hour, and these Pe
tions originated froni places as distant frorn on1e
otber as Gibraltar, India, the Straits Settlenments,
Canada, and apparently with a full appreciatiOn~
the law and facts involved in each case. I supPP<
the petitions had cai'efully perused before tht CO

mittee met.
Tb'ere has been some discussion looking towal

abolishing the Judicial Committee, or amendi11g
constitution. Objection bas been taken that
bigbest appellate courts of tht great federated
self-governing colonies should bc tht courts Of
resort for sucb colonies, and suggesting that thie
istence of the court is a reflectýon on the abilitY
learning of their own judges; also objections a
upon the delay an-d exense. Tht subject was i
discussed on the occasion of tht debate in the Ilo
of Commons of England on tht Commonweat
Australia Constitution Bill. The various critfc
were well answered by Mr. Faber, w1ho bias betil
istrar of the Privy Council for nine years. Ai
son interested shouId consult that memoranduin

'11,- ï-nrt nf coulrsqe.- is onlv human. and, lik


