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that loe verily believes that ne cause ceas shewn
9ogoinst said mile, and that ne copy cf it te bis
knoceledge ceas served on the defendaut ; and ho
tates that hoe cannot chtil a copy cf the ruie

absolute, as it is net fled.
Ail this ne doubt is perfectiy truc, but net-

ceiîisstanding, the dofendant, or bis attorney or
couesel, may have appcarod aud shecn cause, or
conseuited te the mile going. The rmb nisi itself
ou ils face is regular, for assming that the
general practice requiros persouial service (which
1I(do net decide) the court may dispense with it,
aînd order the rele ni8i te go calling on tise de-
fendant lapon notice te ho givon te bis attorney
or agent te show couse.

The mbl ceas served on the defendsËnt's ater-
iney, ne iiffidssvit is fled by tisat gentleman show-
ing sehethur or net bue teck uy step lu Che
inotter ;noiither doos tise defeniiont himself malte
ariy affidavit sleny ing shat the rule came te his
knowlodge, or tisat hoe hss or Lad any grounds
or monits for opposýing the rue, nocens it suggest-
cd that tise jroceedings isijusiously affect bis
rights; sud ne excuse is given wbiy the defend-
nut er bis attorney have net filed any affidavit,
there beiug oâbundonce cf time between tIse 1Ilth
Febrnary and the 2-2nd -iNtssy te do se ; sud as
reitber of tisei thiril it seortb thoir cehile te

nsake an affidavit stating the faiand Sottiu)g
iiC rose auy dotihts as te wa a they did le tise
matter, or show that thuy have arly substantiel
greund cf conîplaint, 1 do net thirnk 1 ain te
eejectere ciciii stsnoes te enitbe the defendant

te sncceed. By doiug soi! should ho sanclioniug
acieu and coreless pi' ctice.

A porty seligrelief, os seeglît le this case,
cnpist te support bis application with tise hoat and
fullest mattriails or hie cousmand, assd Dot, as
bore, eely file the affidavit cf a gentleman, cebe
inerely statos sehat appears on the files cf the
court, mottera quite consistent with the regu-
larity of the preceedings complained cf.

Pule disclsargect.

IN EU ScULES V. MORTONe.

rat Jtgtof res te go inte Case ufresh before
ce 1Tpr.

Wltre a case is referred te the caward of two porsons, and,
i55 case oif di geenient, toileo dýCc -i(o fa third person,
eitheîr as ai niie i or tahiid ai bitiat or, tise parties
Iz ii the rigIt te insis tacLt ci, jh! 1hr arbitrator or
lilipirc ishah1 bave before lii,, , i ci idosirc and witisesses
pl i dUCed bofure titi tic, al 01Its ro L , as voel s thse riglit
te apoire ild scte theii ci e te suîi ttîird cîbitrator or
oi ipi, befiice c biudiii, award i ii b( roadc.

[P. C., Ec ter Tin, 18638.]

P?. iJfeMlîiail obtsined, on beblsif of Si nies,
a mile îîî, t, te sot aside the aieard liorein, ou
Feroral grounds, ene cf celici was thst erie of
thse orbitrators ceas net appointe I until after
exidence talkon, sud gave lits itw:rl witbiiut
bsvitig beard the parties or tise evidotîce ; ciao,
11<51 the airbitraor beard eviflt-rce on bchialf of
Morion, its the absence of Sout!es or îsy one on
bis behs'f

Tise subnîissiî e wss by doei dated tise I 7th
April, i1868, ansd after reciting ilîns dlisputes,

&c ee peudiîsg hetweeri tise parties, in refor-
trice te tise atînînal sens cf melncy te ho paid te
Mi 8. Morion le lieu cf dower, c , and iii ordor
te sele tho aimeunt, &ia., tihe pnrties ssgrecd te

refer the saine te the award of two named
arbitrators, tandi~n thse event of these two not
being able to agree witbin two days from the
date of the deed, then they couid appoint a fit
and preper persen as third orbitrator by a
memorandum to bo endorsed on the deed, and
the awsrd of any two of thons shouid hoe final
and conclusive. The amard wss to be made in
writing, on or before the 2.ird April, with power
to the orbitrators to extend tbe time, &v. On
tIse l7th April the two arbitrators appointed the
third arbitrator, aud on the 23rd April the thiree
arbitrai ors made the award eow moved againest,
awarding au annual paymont of $82 50, &oa.

It 9ppetired from Seules' affidavit ibat the two
obrorsproceedled with the arbitration on the

17th Apri] thut beth parties attended before
thema with their evidence, sud were hourd by the
aibitrators, and qlthoughi they h d appointeod the
t1itid arbitrator hoe waa net present, isor did hoe
hear the parties. TJhe two arbitratos s being
enoablo te agrec, they called in the third arbi-
trator, oind the three oshitrators considored the
motter aulong thernselves and made tiscir liwaril,
and dii so 'aithout notifying Soules, and without
his beog iseard by the third arbitrator, and hoe
swore that if hoe hod bcen allowed te place bis

c ebefore the thisd arbitrator ho would bave
convinced him thot the annual omouint vins un-
iisually lorge. Snmith, one of tise arbitrators,
siso mode an affidaovit sloîing that they named
thse third orbitrator te meet the ovent of the two
mot sgroeing:. thot haviug considered the subject
with his ce-arbitrator ihey were unable to agree,
and they then called iu the third : that Seules
aend his evideuce was not beard, nor ceas hoe
ofi'ered an oppertuuity te ho heard by the third
arbitrsstor : that the son of Suies asked it tbey
did net require bis fother, but hoe cas told ihey
did net, and Smith aise swore that hoe cas net
ocaeor that it ceas necessary or proper fur the
third arbitratîr te hear Seules.

On the port of Mrs. Morton several affidavits
were filed, geing principally te show that the
oceard was a reosonable une.

Hia rrison, Q C., shewed couse.

.Mc.lflichael snpported bis mile.

MORaIsoas, J.-Tbere is ne dispute about the
faot thot the two named arbitraters first board
the parties ;tisai being unable te %grec upon the
amount te ho annually paid te Mrs. Mortosi tbey
called ie the third arbitrator, te sehoin. w2 may
assume, they reloted the case made by tise
respective parties, and ceithout the third
arbitrator bearing the case exeept as stated;
they conferred omong tbemselves, aud thoy thon
came te the conclusion of awarding as they dii.
Lt is te ho regrotted that the parties wecte neot
bsoard by the three arbitrators, as frein tise affi-
davits fled it is, 1 tbink, ecar that the oceard is
a fair and proper eue, sud if it ceere possible
te uphold it 1 would do se, fer il is je t orne cf
those cases in which the orbitrators, neiglibeurs
residing in the immediate vicinity cf the land iii
question, conld detemmine upon the statement of
the parties aoe, cehat was fair ond rensoniible,
bait on principlo the oceard connut bu sspheld.
TIbu tisird arbitrater seas either jntcnded te ho an
unpiro or o third arbitrater. In cither case the
pi ies isod a right, personaily or by coutscsi, te
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