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repealed by the General Repealing Act of
1880. Laws 1880, chap. 245, 23 36, 38,

The judgment in thig action, therefore,
cannot be affirmed upon the ground that the
wrong complained of may be redressed
under those statutes. Can it be sustained
upon the theory that the right of action be-
longs to the wife, according to the general
principles of the common law, and that she
may now maintain it, being permitted to
sue in her own name? The Code of Civil
Procedure (% 450) provides: In an action
or special proceeding, married woman ap-
pears, prosecutes or defends, alone or joined
with other parties, as if ghe were single.”
The capacity of the plaintiff to sue cannot be
questioned under thig statute, but whether
she has a cause of action to sue upon is the
important inquiry. Can she maintain an
action for any personal injury, even for an
assault and battery, since the Repealing Act
already cited went into effect ? Admitting
her power to assert her rights in court, what
right has she to assert? Has she such g
legal right to the conjugal society of her hus-
band as to enable her to recover against one
who wrongfully deprives her of that right ?

It is urged that the novelty of the action
is a strong argument that it cannot be
upheld. The same point was urged in
almost the first action brought by a husband
against one who had enticed away his wife,
and the answer made by the court in that case
We repeat as applicable to this: * The first
goneral objection is that there is no pre-
cedent of any such action as this, and that
therefore it will notlie. . . .” Butthis general
rule is not applicable to the present case. It
would be if there had been no special action
on the case before. A 8pecial action on the
case was introduced for this reason, that the
law will never suffer ap injury and a damage
without g remedy, but there must be new
facts in every special action on the case.”
Winsmore v. Greenbank, Willes, 577, 580.

Moreover the absence of strictly common-
law precedents is not Surprising, because the
wife could not bring an action alone, owing
to the disability cauged by coverture, and
the husband would not be apt to sue, ag by
that act he would confess that he had done
wrong in leaving his wife, The actual injury

to the wife from the loss of consortium, which
ig the basis of the action, is the same as the
actual injury to the busband from that cause.
His right to the conjugal society of hig wife
is no greater than her right to the conjugal
society of her husband. Marriage gives to
each the same rights in that regard. Each
is entitled to the comfort, companionship
and affection of the other. The rights of the
one and the obligations of the other spring
from the marriage contract, are mutual in
character, and attach to the husband as
husband, and to the wife as wife. Any
interference with thege rights, whether of
the husband or of the wife, is a violation, not
only of a natural right, but also of g legal
right, arising out of the marriage relation. It
is a wrongful interference with that which
the law both confers and protects. A remedy
not provided by statute, but springing from
the flexibility of the common law, and itg
adaptability to the changing nature of
human affairg, hag long existed for the re-
dress of the wrongs of the husband. As the
wrongs of the wife are the same in principle,
and are caused by acts of the same nature as
those of the husband, the remedy should be
the same. What reason is there for any
distinction ?  Ig there not the same con-
currence of loss and injury in the one cage
as in the other? Why shovld he have a
right of action for the loss of her society,
unless she also hag g right of action for the
loss of his society ? Doeg not the principle
that “the law will never suffer an injury
and & damage without g remedy ” apply
with equal force to either case? Since her
society has a value to him capable of ad-
measurement in damages, why is his Society
of no legal value to her ° Does not she need
the protection of the law ip this respect at
least as much ag he does? Will the law
give its aid to him and withhold it from
her?

It appears from the cases already cited,
that according to the weight of authority,
the wife can maintain such an action when
there is a statute enabling her to sue. The
modern elementary writers take the same
position. “To entice away or corrupt the
mind and affection of one’s consort is a civil
wrong, for which the offender is liable to the




