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of justice, upon a similar contract, gave to it a different
construction from that which the parties, had put on it!

For these reasons, I amn of the opinion that the plaintiffs
are not entitled to recove-1 the rnoneys in question, and that
their action fails.

As to the counterclaim, the defendants dlaim: (a) dam-
ages because of the plaintifs failure to miaintain their tele-

graph line in working order; (b) damages for breach of

covenant to con.struct and maintain a wire and instrument
worked by sound for the use of the defendants, between
Tweed and Bannockburn; (c) a declaration that the plain-
tiffs are bound to maintain the poies that were erected on
the defendants' right of way at the date of the agreement;
(d) a deciaration that poies erected by the plaintiffs on the

defendants' right of way in excess of those mentioned li

the agreements are the property of the defenda *nts, subjeet
to the plaintifsa' right to string wires thereon.

As to item (a) of the counterclairn, narnely, damnages

becau&e of failure on the part of the plaintiffs to keep their
telegraph 1inee in working order, the evidence shews that

for about 3 years, namely, from 1903 to 1906, es tele-

graphli nes were aliowed to f ail into disrepair, thereby oc-

casioning inconvenience and expense to the defendants xi

operating their lines. The defective condition of the tele-

graphliunes deiayed the movements of trains and caused a
greater consumption of coal. and aiso los& in wages. Mfr.
llathbun admitted that it wau difficuit to estimate the dam-
ages thus occasioned to the defendants, but swore that the

actual loss in xnorey wouid be from $300 to $500 a ycar.

I award the defendant8 $900 damnages for this item of their
counterclairu.

As to item (b), namely, damages becaiuse o! the plain-
tifTs not ereeting and înaintaining a telegraphli ne between
the stations Tweed and Bannockburn: by the agreemnent the.
railway company granted to the telegraph cornpany the right
forever "to ereet, their lines of poies along the rîght of
way of said coinpany for the carrying of telegraph, tele-
phone, or other wires, on the. right of way of the said rail-

way company (including the right of running ail or any of

the said wires into ail the stations and offices of said -rail-
way cornpany and also ineluding the goodwill and assistance
o! the agents and officiais o! the railway company) and all
ito extensions and branches built or to, be buit and all other

railway lines leae or which herea!ter may be leased by the.


