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REASONS OF APPEAL.

The PUuutill submits thai the said Kule Wi.i should have been made absolute lov a mnv

42 trial on the grounds stated in trie said Rule lor the U.Uuvving, among other reasons :

1. The Plainllfl-'8 case was prov.J by i.,..or of the auard which the Icanicd Ja.lge of

the County t;oa.t huid la be .ulli< .ciilly Movni. The real eont.ove.sy arose upm Uv, evidence

upoa Dclcndanfs right ot sett uli, this sel uli depe..d..ig up:.n the quesuoa ol whether U.e

Plamtili had complied with the award, by -ender.ng 'o the Deleuda.it a security on the lirsl

day ol Octooer The learned Judge held that li.ere was no .ndence ot any t.-nder ol sec.r.iy,

and thai in any event the inst.-u„ient said to nave been tendered, was n,>t a security wit .i.r

the contemplation ol the awaid heoa use unstamped, Upon these haduigs the case saoaM

under any circimistances have gon.' to the jirry, aaJ a no.i-sait wasimproi)or.

2. There was some evidence ol a tender ol the instramenl in ciuestionon the hrst ol

43 October, incompliance with the awa.d, atrd tl such evidence was conihctm,, that was lot the

jury, not lor the Judge.

3 There was some evidence that the Ueleuda.it hy his condact vvaived the right to de-

mand a strict tender of such security, which was also a question ol fact tor the jury.

4 It appeared by the evidence that the demand made in the evening by the Delend.nt

was ;.th:;iSiu Jreasottable manner nor at a reasonable time -^^ Pj;-;^- -^-^
the alle-^ed relusal by the Plai.mfl to then give the security was distinctly dented. hue ^^ as

ttn-liv, upon this'pointU' material a conllict of evidence, and, therefore, a question ol fact

lor the jury.

5 The objection to the instrument tendered urged by the Defendant at the trial, and

44 upon which the learned Judge held m his iavor was that it was not properly stamped. Tht,

objection is untenable for the lollowiiig reasons

:

(«) It Avas not taken when the instrument was tendered on the lirs, of Octobe.-

bttt the Defendant then objected only to the smx-ties after heari.tg- their names, and to the

manner in which it was drawn, lie thereby waived all other objections,

(M The Plaintiff was m,t boun<l to stamp the instiument tendered until the De-

tend^t had expressed his willi.igness to accept it. Had the Detendant ottered to ac-

cept the instrntnent, the Plaintiff could lawlnlly ttntil the actual delivery to the Dehm-

danl have stamped it.
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(c) The instrument was proved, road and put in by the Plaintiff at the trial as a

oronissorv note without uiv objection being raised to the want of stamps by the De-

fend vho hrst intimated thi objection when at the close ot the Plaintiff's case he


