
DISCRETION IN PENALTIES.

ta-de are concerned, is it luet even more likeiy to b. true of
colonial judgen, Who are ealled upon to fill important positions-
sometimes with comparatively littie previeus training--and, in
stil1 greater degree, of the average justice of the peace, who, ha-s
Doct (or at a-ny rate need flot have had) any such tra-ining at ail.

It is with the discetion veisted ini thqse two cla-sses that the
writer propcfses to deal, sueli personal experience ai; he can dlaim
hýaving been a-cquired as a judge in one of cur colonies, and as,
a justice of the peace in Ireland. His object, in so doing is to
emphasize the importance of a riglit exercise of judicial disere-
tion, and to suggest a method of checking its abuse.

To attempt, within the limits of this article, to, deal exhaus-
tive1y with a subject involving such intricate psychology as the
punishraent of crime would be absurd. It »ili b. sufficient te
point out some of the difficulties which beset the path of a cor-
scientious, but inexperienced magistrate, and shew how they
might b. mitigated, if flot entirely removed.

The thought mus-t constantly occur te a judge when deter-
mining the penalty for an offence--be it a felony or nxerely some
trifling misdemeanour-that a certain speeific sum of meney,
ca-pable of being measured to within a few pence, or a certain
term of imprisonment, capable cf no less accurate definition,
would, if he could but gauge it, exactly ineet the requirements
of the case before him.. To exceed or fulil short of this measure
muet involve an a-ct of injustice, either to the individual whom
he condemne, or to the community a-t large--p.rhaps even tc>
both.

ht xvii no doubt be contended that, froin a practiral point of
view, sucli exactitude la impossibe-that individuai cases re-
quire individual treatment, and ao forth. This ma-y readily be
admitted, and the writer does not peopose that the discretion cf
those holding judicial author-ty, however humble, shouid be
limited by ha-rd a-nd fast rules incapable cf relaxation. In the
inferi.r courts, however, soine form, of restraint might Mith
Advantage be imposed upon the arbitra-ry exercise cf judicial
Or ma-gisteriai discretien, without endangering its principle, rcr in
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