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HIGH COURT OF JUSTICE.

Riddell, 3] [Feb. 3.
Jonzs v. Toronto AND York Rantat B'W, Co.

: Negligence-—Causal, coniributory and wultimate negligence
definead.

Riopery, J.:~~The rules as to contributory and ‘‘ultimate®
negligence are, it seems to me, based upon nothing more than the
proposition that the fact that one acts negligently does not
disentitle him to demand that others shall not be negligent toward
him,

1f, for example, one leave a donkey tied in the redd, though
that act be negligent or careless, others are not enhtled to act
negligently toward him or his property: Davies v. Mann, 10
M. & W. 548. And the inquiry must, in all cases in which both
parties have been negtigent, really be, what was the actual cause

. of tue accident, as distinguished from a mere condition sine qua
nont

Where ‘‘there has been negligence on the part of the plain
tiff, yet, uniess he might by the exercise of ordinary care have
avoided the consequences of the defendants’ negligence, he is
entitled to recover:’’ per Parke, B, in Budge v. Grand Trunk
R.W. Co., 3 M. & W. 248; Davies v. Mann, 10 M. & W. 548,
But, if he could by the exercise of ordinary care have avoided
the consequences of the defendants’ negligence, he cannot re-
cover. If he continue his causal negligence up to the very
moment of the accident, being able to discontinue it, and if the
cessation of such negligence would have avoided all the conse-
quences of the defendants’ negligence, his negligence is the
causal negligence, and he has no right of action. ‘‘The mis-
chief is an instantaneous result of the operation of the joint
negligence of the defendant and the plaintiff; in sush cases no
question of ultimate negligence arises:’’ per Anglin, J,, in
Brenner v. Toronto BW. Co., 13 O.LLR. 423, at p. 439,

MacGregor, for plaintiff, C. A. Moss, for defendants.

Master in Chambers.] [Peb. 4.
Rex Bx krL. WARNER v, SKELTON AND 'WoODS,

Municipal elections—Guo warrento—Parties- Joinder of re-
spondents—Grounds of objection common to both—Munici-
pal Act, 1908, s. 226—Form of recognizance.

Motion by the relator, in the nature of a quo warranto, to




