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HIGHI COURT 0P JUSTICE.

Riddell, J. 1 [Peb. 3,
Joi'zs v. TORONTO àtsD YORx RIAL B.W. CO.

NVeglgence-Caua?, conatribu tory a-nd iltimate negligetce
dqlnod.

RJDDraLL, J. :-The rules as to contributory and "ultirnatel
negligence are, it seems to mie, based upon nothing more than the
proposition that the fact that one acts negligently doos not
disentitie hlmt to demand tha t others shal nlot be negligent toward
hlm.

If, for example, one leave a donkey tied in the rond, though
that act be negligent or eareless, others are nlot entitled to aet
negligently towýrd him or his property. Davies v. Man n, 10
M. & W. 548. And the inquiry miust, in ail oases in whieh bath
parties have been negfigent, really be, what ;vas the actual cause
of tîie accident, as distinguished from a mere condition sine qua
non f

Where "there has been neghigence on the part of the plain.
tiff, yet, uniess lic mîght by the exorcise of ordinary care have
avoided the consequences of the defendants' negligence, he is
entitled to recover:" per Parke, B., in Budge v. Grand Tnink~
R.«W. Co., 3 M. & WV. 248; Davies v. Hann, 10 M. & W. 548,
But, if lie could by the exorcise of ordinary care have avoided
the eonsequences of the defendants' negligence, lie cannot re-
cover. If lie continue hiii causal neglàgence Up to the very
moment of the accident, being able to discontinue it, and if the
cessation of sucli negligence would have avoided ail the conse-
quences of the defendants' negligenee, his riegligence is the
causal negligence, and lie lias no riglit uf action. "The mis-
chief is an instantaneous resuit of the operation of the joint
negligence of the defendant and the plaintiff; in sualih cases no
question of ultimate neglîgence arises:"' per Anglin, J1., in
Brenner v. TorontQ R.W. Co., 13 O.L.R. 423, at p. 439.

MacGregor, for plaintiff. C. A. Mosa, for defendants.
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RPx EX MLag. WARNE)t V. SKELTON AND WOODS.

Municipal, elections-Quo warrant o-Parties- Join&er of re
spondentt-Groundas of obgectioti common to both.-Munici-
pal A4ct, 1903, s. 225.-Form of recog-niSGflce.

Motion by the relator, in the nature of a quo warrante, to


