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TuE REPORT 0F THE JUDICATIURE CoMMSarSloN.

Vie therefore recommend thant great discretion Patent Law Commissioncrs iu the report of the
should ho given to the Supreme Court as to t-c 29th July 1864, who, after ohserviug that the
mode of trial, and thant any questions to hoe tried prescrnt mode of trying the validity of patents is
should hae capable of beibg tried in any division flot satisfactory, advise, that soh trials ahould
of the court, taie place before a jnda'o, sitting with scientific

1. By a judge. assessors to ho selected'hy himself in each case,
2. By a jury. A but without a jury, uniess at tiha desire of both
3. By a rcfsree. parties to the suit; aud that un snob trials thse

Theplanti shuldhe t lherytogiv noice judge, if sittiug without a jury, should decideTheplantif soul li atlibrtyto ivenotce questions of fact as well as of lawç. It appeurs te
of trial hy any one of these modes wie~li hie may us that a plan similar in substance to thiat recoin-
prefer, suhject to the riglit of the defendant to men ded hy the Patent Law Comusissioners, mighit
nsove the judge to appoint any otîser mode. witli advantage he applied to the trial, not of
Vihen the trial is tu o h y a jury or hy referse, patent cases only, hut of any cases rnvolviug
a judge, ou application by citiier party, if bie questions of a scieutiflo or technical character, lu
thiuk the questions to he tried are not sufficiently which the judge, or the referec hy leas e of tîse
ascrtained upon tho pleadinga, shoul have judgc, may think it desirable to have the aid,
power to order tisat issues hie prepared hy the duigthe whole or any part of the proceedinga,
parties, and if necessary settled hy hisuseif. Thse dfurinii sesos
judge should also, on the application of citîser o cetfeassos
party, hsave power to direct that auy question of With this proposa], with one or two slight
law should he tirst argued, that diffarent questions modifications, we entirely concur. Vie bave
of fact arising in the samne suit shouid ho tried hy already* given our reasons for disapproving
different modes of trial, and tinit one or more qjues- of the trial of contested points of law before a
tions of faet shon]d ho tried hefore the others. single judge, and we think that it is even more

The system which, in ail tîse divisions of tIse objectionable to submit to a single mind the
Supreme Court te whichi it eau ho convcuiently duty of deciding, npon conflicting evidence,
applied, we wiould suggest for tise trial of mnatters dispnted questions of fact ; and we conld
snitahlo for trial hy refËerees, la as follows: therefore reserve to cither party the right, ex

Vie thinle tuat there should bo attachad to the eiouticohael susofteor r
Supreme Court officers to ho called officiai refer- detosttitohvahsusofheor r
ees, sud thiat a judst hudhv psea n kind referred to a Court, to consist, in Itheflrst
time after tihe writ of ,mmons, and with or instance, of tbree judges at the ieast, and to
witlsout pleadings, and generally upou snch terms have aIl issues of the latter kind scttled by
as he may think fit, to order a causa, or any the verdict of a jury: this rigbt is hy the
matter arisiug thorein, to ha triod hy a releree: proposai ahove-quoted ieft to tihe Court iu its
aud that whenever a cause is to ho triad hy a discretion, hbut we think that it ought to be
reforce, sncb trial slsould ho hy one of these offi- vestcd ahsoluteiy in either party, and that the
cial raferees, unless a judpe otlserwise orders. discretion of the Court shonld ho liusited to
Vie thiuk, however, that a judgo should hava those cases lu wbich the questions of iaw aud
power to order sudsi trial to ho hy some person fact are so bleurided as to ho undistinguishahie.
not au officiai referee of tha court, but who o15 Ou the subjoot of referees, also, we think that
hein, so apposnted should pro hâc vie hoe decii herprîuqiessm uaiidto.W
to ho and should act as if lio were on officiai th eotrqie om ulfcto. W
raferea. The judge slsould have power to direct thiuk that no case sbould ho referred, except
arbore tise trial sliail talze place, sud tîse referee hy consent, au any case svhere flic order gocs
should be at liherty, subjeat to anv directions beyond Ilaccounts aud inquiries," but that
which rnay from time to tinse hoe givea hy the the Court shouid bave the fuiiest authority te
judge, to adjouru the trial to any place wbich hoe order ahl sncb suatters to ho referred instead
snay deein to hoe more convenieut. of prosecuting the inquirios itsoîf or in chiasu-

The referce should, nnless the judge otberwise hors. The reforees, however, (official or other),
direct, îsroceed witb flie trial, iu open court, de die sbould ho strictly liusited to finding the facts,
in diýsn, with powver however to adj ouru thse further sud should not, lu theý ahsence of agreement,
bearing for anv cause wlsich hoe uay deom. suffi- ho competout te make any final award ;the
eient, to hae cartidied under bis lsand to the court. Court, appiying tihe law tu the facts certified

Tise reforea shouid ho at libherty, hy svriting hy the s-efcrees, shouid make the order, lu the
under his lsaud, to roses-vo, or pouding the refor- saine maniner- as an ordor fouinded upon the
onceo to suhmiit, auy question to tie decision of criiaeo h he lr suwraeo
tIse Court, or to state any facts spceially svctl he frthaer onseieiof ar sui n chadeery.
power to tisa Court to drasv infereuces; aud the tefrhrcnieaino uti hney
v erdict slsould lu sncb case he eutered as the We thiuk aiso that provision sbould ho muade
Court may direct. Iu some other raepets tise de- for the selection of tihe official reforees partly
cision of the referee sbould have the effect as a from the profession aud partly froin the class-
verdict at Nisi Prius, suhject to the power of the os wbo now supply what la kuowu as Ilexpert
Court to requiro ans' expianation or reasous froîun cvideuce," with power from, the Court to as-
the reférce, and to remsit the cause or auy part sociate a legal aud sciontiflo reforco or roferces
thereof for reconsideration to tIs, samne, or a ny lu any case, mucb as is nowv doue in the Court
otîser referes. Tise referee should, suhject to tise af.Atssiralty on a refesence to the "registrar
control of tise Court, have full discretiossary pow- sud mercisants." Tbis would, we think, ho
or over the wholo or any part of tise costs of the preferahle to loavinE, tbs legai referee uncon-
procecding hefore film. troiied hy the opinions-save iu s0 far as lie

lu conucctiou svith tise subject of trial, it scems _________

proper to refer to the recommseudation of tio sutp.
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