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MORTaON ET AL V. 'WOOD ET At.

-what end thon shonld the iruth lia enquireu inlto,
which if also estahhlehedl for defendant, would,
lead ta the semae judgmant; whereas if the plain-
tiff suceds on damurrer the jndgîuent le reeposs-
deot oiseler. Wiîh sucb recuits ta ha aitained ha-
fore the menite are approachod, I would not,
ehongli I conld, anthoriza the twu modes of trial.
Thse order wiIl be to diseharge the sumnmons veith

Ssessmons dischosgerl witle casse.
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li -qj Tedtetsl sd tassai ýAu n c li martqs-
gar F tjse-/, tic's Stroftit, e/rst, 29 Car, 2, s.I
-liC of AsieýcfAr, 17AI tir r. 16.

A siertpa Lu, passession exarutcd a seaand mestgsge ta
tise Uteuda11,s, la wcai tae prias iitsagu lu sec vas
,arsted.

B3 the --ci1r matgaLe te attessted, ai bacamne tenant
cete f ai, t ts, tir hais antil a' 'lune, et the pas-
suih r ilart can e3ei,tasr th tcrntatf tan yeass, if tise

sec urit: itausd se Lisu contintue.
'fli sticat agecoenaairi a previse tisaI titi mestuar ses

titeis' tetr, excutera, ssmissattratosa osr i ic iii

s encîter ati assy aime vistisut dcii ast, sud deessLrissine ste
tari tai ton cars, it vis cxecuted by tise nsestgagas, but

nor lsy tisc merineee.
ltap mori'ayar eautiitueri in pas c ien, sud tise dletenrauts

s beqiotcsty diats sined tfas e ycar'a sasst.
Hall1, tout ty tise Statate et1 irs, 'lii cas, 2. s. 3, the

iutriT1ssrnt, sse'r liivsiig terni ý ceara isytedefcssrlas,,
eresaied au estate et avili aslni fisrtisr, ttat the lu-
teistaîs efttie psartirs, as leice trisi tie ieed, aras te
s, rcsi tits tar, asdtI ta dia e tartanycar', sud tisat
it, 's tisaetefo iasssateri il tisadth tcic derita net biecî
eauCucrtr by tise sictessîsii.

lei" Ale, th.t eit'sa"t it e's~ sp'r.rist up' n tise tece et.
thisstrusmesnt tat rte siseat a w)ia r lega raves-
sica trissaisI lie eauid asg i n-t ils,ý sitruanta, te isaving
egrced ta beessue tenart te thesa, vas csteppedJ tram
rienving tt'ct tise' lisait thc rcar,iau, aul tat the dlis-
iress was tisireiare 'sahii.

Sr.iille, tita s scrtg's8 e avici isclides per'ansi1 psapcrty
le net vtt i tise Bils et Sale Act, l' & 18 vie. e. 36.

[Ex. Cii., 17 W. R. 4i-4.J

Appeal tram P, judgmant of the Court of
Qtean's Beach for tlie dafandanits upon a speciai
case.

Reportod 16 W. R. 979, L. R. 8 Q. B. 658.
Thse question, whic'h daponiad upanu thsa con-

structioni of a maortgage-deod, wS wliathsr a dis-
tracs made hy tise iiotnanints, tisa mortgagees,
upun certain chattels alloged by tisa plaintiffs ta
ha thisai proerty as creditors' assignats of the
morîgeger, was a valid. cletrets.

The maieriai portions cf the deodl wiii ha
fonnd lu 16 W. R. 979.

Fais. 2, 8-,Josliîe liams, QC.(Hateusty,
Q C., aud Itigls sSk/ek/ with hlm), for tise plain-
tiffe, consencd,-1. That the parties didl not, on
the true construction of tise doad, intand ta create
au estate at will, but e termi of tan years; that
tha deed nat bcbng exocutod the tarma was not
croatad, and thora was no reut, incident ta tise
term, ands na rigist of distrese. 2. That the da-
fondants woro astopped frum denyiug tho reeltal
lu the dca/s, from wisich it wac apparent that tise
mortgagor passossad only an aqnity of ra/samp-
tion, an/s nat a legal ravercion, whieh ho euuld
eanvey ta tha dafandauts, and that the martgsgor
xvas nat ostapped from. denying that thse dafen-

dants lia/s a legs1 reverclon, sud that thora itas e
touaucy-lhai boing apparent upon tise face of
the deed. 8. That the transaction was an ea-
clan of the Bille of Sala Act, 17 & 18 Vie e. 86.
Iu addition ta tise anthoritias citod lu tht Court
below, ha retorred ta Ilaeon's Ah. Laces, Ca.
Lltt. 576 ; Disclale v. fs/ce, 2 Lev. 88 ; .Lewpri's
Case, Skmn. 481 ; Penhora v. Seistes, 1 W. R.
486, 8 Ex. 188, 768 ; sud Bas/sers v. JIlerry-
wcothes', 18 W. B3. 814, 8 R. & C. 902.

Kresplay, for the defendanis, was not cslio/s
upon.

Kes.s.v, C. B.-The question ripon tisis epesial
case ie, wisether the distrece matie by ilie d't'en-
daute eau ho legally supporred. Tt hec beau
contendod. by thse plaintiffs that it esnat, upon
the grouud tisat tht dofeudanîs liod no legal
asiate lu the promises, as the martgagor lied
ouly au aqoity of rodomption 'toisn lie mortgsgad
ta thorm, and no logal reversion whici ha eeuld
eonvoy ta themn; and that conscqnenily thora
'tos ne roint incident ta that rovercion for 'thicis
a dictrees cul ho madie. Tt lias hotu couttnrlod
furtiser, Ihat thbnu the termes of the dot/s ara
axamiuod, it 'oll appear Ihat the relation of
landiord sud tenant was uat croate/s bettotan tha
parties. Tht contention le put upon lta ,grounide:
tirst, that if auy tenancy itas coutouspiate/s by
tise deed, il itas a teuiancy for ton yeare, an/s tisat
the dee/s not having beau oxeeuted hy the defen-
daute, iras ineperative, sud croate/s na snob tan-
ancy; sud secondly, Ihat tise powrer of rt-outry
dues nut couvert tise intende/s lase for ton yas
int a mare tonaney et itili, and thot thera iras
tiserefore no tenaney et ail, sud nu righi ta roui.
This arguant le highly techuical, but notitti-
standing il muet, if it is lise lait, ha supposted.
Tht objection thal tisa dafandants baed nuo legal
ectale, le correet lu point of tact : that may ha
saicl of ail cases 'short a touaney le peatedt iy
estoppel ; but it bacomos of primary importanuce
lu the pracent case, becane il le argned tisait
this tenianey, if a ionaucy at ail, le su ouly hy
estoppel, sud that thora eau ho nu estuppel satan
tha irutis appare upou tisa face ut the lu cru-
nient itsait upon 'shicis the question arises. Noir
il daubtioss dots appaar ripou the face of Ibis
instrument tisaI tisa defendauts are not logally
seica/s o? the promises, but that the îogai essaie
iras, et the lima o? the couvayanca tb tison, ont-
standing lu tisa firsi morîgagea. lu support of
the proposition numaerone cases hava beau cited,
but boskiug at the tacts ut those cases, sud the
eat/aaes deeideadi, ht appoars that thoy arc ual lu
point. They are etber actions of coveant, or,
lu oua casa, au action ut ejocîimant on a clause
ut ro-ontry, ithara it le alear that the pli'suiff
muet fail uniase he lais the legai inîcrost, sud
accordingiy tisa action 'sas held not ta lie min-
tainable. Dat if the anthoritios rotorrod ta go
the bouýgth of dociding tisat 'shon the tîuîh ap-
pears tiserae isnu estoppel, they muet lie balcon
ta lia overrulad by Je/tp v. Arbuthnoet, 7 W. R.
532, 28 t. J. Ch. 547, /seci/sed on appa by
Ciselmsford, t. C., sud biudiag upen ns as a
court ut cu-ordinate jurisdiction. Thora ht 'as
manifeet upon the daeds that tht roceivor ha/s nu
legai astate sud nu lutereet lu the promises.
Tht decielon ut the Mastar of tht RaIls (7 W.R.
127, 28 L. J. Ch. 274 ('vas lu accordance wdish
the proposition contenderi for by the plaintiffs,
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