
December, 1880.] CANADA LAW JOURNAL. [VOL. XVI.-29

Exch. Ct.] NOTES 0F CASES. [Exch. Ct.

Held, 1. That ail subjects of legisiation
of overy description whatever are withina
the jurisdiction and control of the Dominion
Parliament to legisiate 'upon, except such
as are placed by the B. N. A. Act under 1
the exclusive control of the local legisia- t
tures. and nothing is placed under the ex-
clusive control of the local legisiatures un-
less it cornes within some, or one, of the
subjects specially enumerated in the 92nd
section, and is at the same time outaide of
the several items enuimerated in the 9lst
section, that is to say, does not involve any
interf *erence with any of those items.

2. That the effect of the closing para-
graph of the 9lst sectioz, namely, "land
"any matter coming w ithin any of the
"classes of subjects enumerated in the 9lst
"section shaîl not be deemed to corne
within the class of matters of a local or

"private nature comprised in the enumera-
"tion of the classes of subjects by this Act
"assigned exclusively to the legisiatures of

"the Provinces, is to exclude froni the
juriadiction of the local legisiatures the
several subjeots enumerated in the 92nd
section in 50 far as they relate to. or affect
any of, the matters enumerated in the 91lst
section.

3. That by sub-sec. 12 of sec. 91, B. N.
A. Act, the fisheries, or right of fishing in
ail rivers running through ungranted lands
in the several Provinces as well as in all
rivers running through lands then already
granted, as di8tinct and severed from the
.pro)Jerty in, or titie to, the soil or beda of those
rivera, were placed under the exclusive
legislative control of the Dominion Parlia-
ment, and that the statute 31 Viot. c. 60 is
intrcs vit-es of the Dominion Parliament.

4. That by the following words in sec. 2
of c. 60, 31 Vict., viz :-"1 where the exclu-
sive right of fishing doe. not already exist,"
the rights of alI persons seized and pos-
sessed of the right of fishing iii rivers above
tidal waters, either as a rigkt incidepit to,
ownership, of the bed and soil covered by
such waters, or otherwise, were preserved.

5. That the true construction of the
letters patent from the crown te the Nova
Scotia and New Brunswick Land Company
bearing date the 3rd of November, 18,115,

vas te, convey to, them the bed or soil of the
îouth-west branch of the Miramichi River,
ifhere it passes throughi the lands so granted
md with the exclusive right of fishing
;herein, ad ftum aqvoe, and therefore that
lhe Minister of Marine and Fisheries was

riot authorized under 31 Vict. c. 60 to grant,
i Salmnon fishery license for that portion of
bhe South-west Miramichi river.

.Hali.burton, Q. 0J., for suppliant.
Lsh, Q. C., for respondent.
The following are extracts fromn the judg-

ment of
MR. JUSTICE GwYNNze. -The right of fish-

ing in rivers above the ebb and flow of the
tide may exiat as a right incident upon theý
ownership of the soil or bed of the river or
as a right wholly distinct from such owner-
ship, and so the ownership of the bed of a
river xnay be ini one person and the right of
fishing in the waters covering that bed may
b. wholly in another or others. Now that
the B. N. A. A ct did flot contemplate piso-
ing the title or ownership of the bed. of
fresh water rivera in the Dominion Parlia-
ment under the control of the Dominion
Parlianient, so as to enable that Parliam~ent
to affect the title of the beda of such rivers
sufficiently appears, I think froni the lO9th
section, by which Ilall lands, mines, mine-
rals and royalties belonging te the several
Provinces of Canada, Nova Scotia and, New
Brunswick at the union," are declared to
belong te, the several Provinces of Ontario,
Quebec, Nova Scotia snd New Brunswick,
in which the samne are situate, and this
terni "llandsa" in this section ià sufficient, to,
comprehend the beds of ail rivera in those.
ungranted lands. W.V must, however, ini
order to, give a consistent construction t.
the whole Act, read this lO9th section in
connection with and subject to the provi-
sions of the 9lst section, which places "4ail
fisheries," both ses coast and inland, under
the exclusive control of the Dominion Par-
lismient. Full effect can b. given te the
whole Act byconstruing it, (and this appears
to, me te be its true construction) as placing
the fisheries or right of fishing in ail rivers,
runnmng through lands then already granted
a distinct and severed front the property
in, or titie to, the soul or b.ds of the rivero,


