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sulting with a number of xuy brethren, and 1 amn clear that
the objection la without f oundation. Section 68 of the
Act provides that the King's Bench, Chancery, Comnion
J>leas, and Exchequer Divisions shail net sît as Such Ijivi-
sions; and there shall be no Divisional Courts of any of these
Divisions; but the Divisional Courts shall ha Divisional Courts
of the High Court. An appeal is taken to 1' a Divisional
Court of the Iligh Court or te the Court of Appeal :" iRules
782, 783: and where to a Divisional C~ourt, it is really to the
iligli Court. When Rlule 827 (1) or (2) speaks of " the Court
appealed to," the distinction i5 indicated between the Court
of Appeal and the lligh Court--not between certain mcm-
bers of the lligh Court and other mnembers of the saine
Court. The objection is overruled. In my judgment,
motions of this kînd are generally best made before the
Judge who tried the action, and who should be xnost con-
versant with the facts. As to that, however, maceh may be
said on both aides.

As to the merits, 1 should not think of staying the execu-
tien until the trial of the counterclaim, even if it be serionsly
intended to procecd with a dlaim that cannot be expected to
resait in a sua4antial verdict. The counterclaim la, in my
view, in any event, one which should not have been joined
with the action. Many cases arc cited ini lolmested and
Làangton, pp. 459-461, where just such couniterciaims were
held not capable of being conveniently tried in the action.
There ia no suggestion that the plaintiff is not a man of -sub-
stance, or that», il a verdict were obtained upon the counter-
dlaim, there would be any danger of ils not being paid.

As to the claini, it xvii be noted that the sole groand of
appeai la that the defendants shoald have been aiiowed dam-
ages (which they fix at $214.50) for breacli of warranty.
There is no appeal against the remainder ($738.75, lesa
$214.50, equals $524.25), and no ground is alleged why this
should not be paid. The execution should not be î3tayed
as respects . . . $524.25.

in respect of the $214.50, it must be kept in mind that
"the general raie and the right of the appellant iea that,

save in the excepted cases, proceedings below are stayed
upon the appeal i>eing perfccted; . . . a proper case

must be mnade out for aiiowing the respondent to enforce
what lias not yet bhecome a final judgment, the appeal being
a stop in thte cause: Centaur Cycle Go. v. Hill, 4 0. L. R. at p.
95, 10O. W. Rl. 377, 401. Ail that is shewn here ig the belief
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