
MÂH(ÏNELY v. CANAD IL. OL \I>J CO>.

abandoned his claiin, netliing remains entiftlmg hira te re-
eove-r lby\ way of quaatni meruit. This appeal sbould there-
fore, be disrnissed with costs.

AxIJ., gav e reasons ini writingr for the saine. (,on-
clusion.

CLL îE, J., dissented, for rc lo s o given in writing.

OCT013ER 2xD) 1906.

I)IVISIONAL COURT.

MAHONEY v. CANADA FOUNDRY CO.

Tlierdl Party Proceditre - Master ani Servant .- Action fo'r
Deathl of Srni - NVeyligence Conditilon of Raîia'ai1
T'rac - Brearhi of Inzplied Warrantit of Sa/el y -l?e7i,,f

orerDanuje Otu'rA <lionis Arisinq.ý out of samve .1c-
ciden t-Noice of Trîil of Third [>arly Issite.

Appeal by tice Guelph and Goderieli llailway (1oipany,
the thiird paýrties-, frei an order of Bo'y'n, C., mode oni 25th

Sfpenîer,1!9(W. rov orsi ng an order of the Miistr in
ChmbeJrsý of 29hJune, 1906, b ' wlîich he set aside an ex
parte- order- giving leave te serve a third party notice upon
thé. appellants.

shirleyv Denison,. for the third partie..
.1. A. Paterson, K.C.. fer defendants.
ri. R. Phelan, for plaintiff.

Theé judgment cf the Court (MEREDITII, C.J., MAC-
MAHoN, J., TErET7EL,, J.), was delivered by

M~REDIT,C.JT. -Thce action ig brought by the per-
sonl rl)esetaives cf a deccased person who was in thie

ernpoymeîtof defendants engaged as, a conductor upon a
trai-I- suppose it may 1w called-which was einployed in
the orecft Ion o>f a bridge on the line cf the third parties' rail-
WaY, wihwas in course cf construction, to recover danm-
agesý for hlis death.

The, plaintiff's elaim alleges various acts cf negligence
as thie )asisý of the action, but contains no specific allega-


