
664 Cam'ada Law journa.

RE.4SONABfLE AND PROBA4BLÀPE CA USE IN A CTIONS FOR
,M4LICIOUS PROCEDUR'.

In the following pages %ve purpose to suppleinent the mono-
graph published last inonth on IlReasonable and probable cause,"
by summarizing, frorr the special standpoiint or trial practice, the
rulings wvhich bear upon that subjeet. The numiburing of the
sections is continitous %vith that of the previous article.

22. Foi'ms of actilu-Utider the aid rules of pleading, putting the lawI
ini motion filsely and maliciously without any probable cause, was deemed
ta bc the subject of an action on the case, and not of trespasa (a).

'The question of probable cause is nat af«ected by any technicality inI
regardl ta the form of the action. Hlence, thaugh the covenant upon
which the action iii which a debtor was arrested is exprebsly semeai in its
termis, the absence of probable cause is not shevi by the fact that th?
action was brought aaainst the debtar and another Jointly. (b1)

23. DeoImration -The want of probable cause, being a inatter or
âtubstance nmust be expre.îsly alleged. (a)

A declarati is not dunrrable which alleLges tint thu Jefendant
nialiviously and withotit reasoinable or probAble cause detained the plaintiff
iii custody upon a second arrest for the saine cause of action in resp~ect of
which lie hid already been duiv diseliarged out of custody. tUnder such
i îruni stances the words Ilreasotiahle anîd prbainlîle cause wîil he takcii t
incan that tiîe defendant knew lie had nu groundi- tor the second arresn andi
t OUlU derive no Advantage front it. (b ')

ln in action lor mâhdcious arrt'st, untler a .ttttu giving a vreditor
aîtthority to sue out a ca. sa., u1pon swearitig thât lie lias eason to helievc
that the debtor haë madu sanie secret or iraudluletut conveyaiice of lîi. pro
perty. ht is Sufficient prima fadie to chargu tiat the defendant nlerîy
stied out a c-a. ma. when hcI had nu reason for suilh ai beli. Tlhe plainif
nced not aver thât hr.e hiat not made such a couiveyance. (c)

C./.. WÀàk//*'s a. $proalet' ý& of aItttt and màt P.3&." prIXbhle muâ4 fet. n

jptrticulur forîn of action.'*
(al De .Ittdiie. V. (Gi (î54b) III i).. (ty7 #,itï '. ~ M>

LIC.Q.F3. â414' COt rit, %*n-t jan., %.. lîy ') <iilb,. 1.B. i (i&

16 ti~ v. (-WIitý i mys ý q Ad. & E. iee


