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1. Duress may avoid a marrnage.
2. Arrest under void process or under a warrant îssued

Upot a alse charge, wilI avoid a niarriage which is cou'-
strained by the duress of the ituiprisoniiient.

Opinion hy BREWSTERt, J.
Tire record in this case was batided ta us sorne'

,weeks Sirice upon the iSsual mIe ta show cause
'wby a divorce sliould not bie decreed, We then
ordered it upon the argument list, anti afier hert-
ing fromth îe libellant's caunsisl we suggested the
propriety of taking furtlier proof. The libellant
bais. accordingly. LtubpoetiS-l and examiued the
respondeut. aud be-r deposition alonti wiîli the
other proofsi have been carefully cotisiderecl

Tlie libel prays for a divorce upon tlie ground
that the marl'iage was procured by frusud, force
and coerciofl. It allegesg this fact, anti that the
niarriage lias not been confirried by the acts of
the petitionier. Jurisdiction in sucli cases wns
conferred by the Act af May, 8, 1854 (P. L. 644;
Br. Dig. 346. s. 7 )

The facts as developed by the record appear ta
be, that ou the fiftli day of Decemiber. P,68~, the
libeliaut was arreý-ted and taken before Alderman
Pancoast. of this City, upon a charge (preferred
agaiinït bin by the inother of the respoodent) of

' fornication witli the respondent, and begetting
lier with a cbild with which she then alleged bier
self ta be preguant. The libellant deciared bis
innocence, but was unable ta give the required
bail, and ta save himsecf froin imprisannet lie
raarried the respondent. Tbey then separated
and have neyer lived together as man sud Wife,
It would seem that the prosecution was set on
foot ta secure this marriage, aud the libellat'
argues that the evidence shows iliat the charge
miade against hlm *as false,

A nuanher of witnesses testify ta these different
Matters.

Mr. Bartiemais, who made tbe arrest. says that
tbey told libellant at the alderman's office, "lie

and ta avoid imprisnument hie married lier.muiete ar epneto ot rsn

hnow lie was camps-lIed ta marry lier or go ta
prison lie wati intimidated and in fear aithMe
l imne of the marriage. and it wa.î done to av ut m
ae(f from imprisanrnent. ***lie told me
lie was not guilty"I

The littellatt'ti father testifies ta the srame tacts.
Hle scys the respondent tbreatened imprisoument
if libellatnt did Dt comply witb their (1, mund.
"IThey told hlm ble would be sent tut Prisaon forth.
with if lie retused ta rnarry ber. I va8 flot able
ta-go bis bail, aud he waa campe/led to inarry her
ta save himself frotu imprisotimetit."

The respoudent's accoutit of tbe transaction is
ta the saute effect. She says in lier answer ta
the third interragatory : 6-The libellant was ar-
rested on the oatli of My moilier chaî-giug hlm
With fornicatian aud basturdy wltli myss-lf. WVben
lie was brouglit ta the alderman's office lie was
told that if lie did tuot marry ute lie would be sent
ta Prison, Hes at first r-efu8ed toa marry vie, but
finally consented, rather than go tir prison, lie
tDaa tkreatened, of cour8e, ard put in feuur. le hud
Ro bail and wotild have gone ta prison " As la
the frtluty of the accusation upon whiclî the lihel-
arnt was arrested, lie lias submitted several depo.
Bitlouîs.

Mi. Bartiemas Baye, that since the marriage

lie bast been informed by a merviber of the faimily
tha thAb respondent ilwas mistaken as ta hier
pregtiancy I

The libellant's father sqys: 1,I have seen re-
spondent repeately mince the marri>Ige, and Fhe
i§ flot inl the fainily way, aud was flot to the hest
of my knrîwledge at the*time of the mikrritge.
Respondent told me she* was sorry site badI been
so hasty in having libellant arrestel, iliat she
had mlade a mistake iu reference ta lier pregnancy.
I have frequeutly seen ber on tbe EtreetR with
different nien, aud one in particular. * * At
the tinte of ibe marriage luy é-on was a mittor.

Officer Spear says : - 1 have seen tbe resýpoud-
eut two or iliree times Sirice the inarriage. I
believe ta my knowledge she is flot pregitaut.I
arn her first cousin."

The respondent, iu answer ta the third inter-
rogattory, says: -I bave discovered that tbese
proceediugs were rather hasîiy, and 1 have heen
sarry thuit they were ever iuttituted. It wa4 a
mistake as ta My condition, aud 1 was flot in the
ftrnily way 1 was advised by others ta bave
hlm arrested, and if I liad hll my owu wisyI
would tiever have lied him arrested."

Our first drity je ta ascertain from these proofs
what are the facts of this urntortunate case, and
secondly, ta apply tlie iaw ta the facts thus fouuid.

This is in conformity ta the practiceof the eccle-
Siastical courts in Enigland. Tîtere, if the parties,
ta a Matrimonial cottract are infra anflos nubiles,
thieJudge passes upon the asset-his certificate
is the proof requireul, and wliere lie bins cogui-
ztnco, Courts of law give the same creilit ta bis
senttence, as hie i bouud ta yield ta tlieirjudg-
mient upon tuatters within tbeirjuri4lictiou. 2
Lilly's Dbr., 244 c. Here tlien we have a libel
regularly taworn ta by the libellant, aud wbolly
oufnnwered by the respondent. The fact of the
ari'est, tbe ilireat, the cousequetit fear, the re-
foal ait firmt ta ntarry, aud the subsequteutas-
senlt lis the only menus of escape from imprison-
mnent, Would seetu ta be clearly established.

Oulr Principal difficulty bas been, on the qus-
tion Of truth or falsity of the charge preferred
agniiflst the libellant. Had lie married the re-
spoudent sirniply of bis own motion, or upon
h -r i'quest, the presuimption would have been
that bo was guilty It is possible. toc>, that tlie
law would hftve drawu the smre prekniaption
fr111 lis act even tbougli it bad been precedjed
by a tlireat of imptisonment, but here ilhere je
no place for presuimption. We have direct evi-
dence Upou tii point. Plissing by the st %te-tuent
of %Ir. Barils-mas, as ta the remai-k made by a
mnether of the family, we have ttwo wvtu)easess
Who have ses-n the re-,pondent since, auci who i.sy
that Site is not pregîtant. Oîîe aiOf sr adds,
that mlhe admitted - she made a mtle"And
the re-poudu-ut coufirtus ail ibis. She, too, calle
it a 'misatake." and erstphutically says she Ilwaa
,pi in the foai/iy wroy."'

It Must, therefore lie couccded that the libellant
was arrested upon a false chiarge, suDd wbite
operated upon by the terror af Unit dureme and
tlie tîreat ot imprisornment, hie mari ied the Party

wbo din ssited in tsetting on foot thuse pro-

Having thus found the tacts, jet us eudelivor
ta apply the luîw ta them

If this question were re8 nova it would Pppear
ta be o. easy sq)lutiofl.
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