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(.);or, s it is put in Roberis Y. Orchard,
(2 Il. & C. 769, in tbhe Excb. Ch.) following the
direction in Hermann v. fI'enechall, (13 C. B. N.
S. 892,) whetber Ferguson honestly believed in
the existence of those facto 'wbich, if they had
existed, would have afforded a justification under
tbe statute, and honestly intended ta put the.law
in force.

This was the proper direction ta be given to
the jury: Booth v. Clive, (10 C. B. 827); C'oz
v. Reid, (13 Q. B. 558) ; Read v. Coee, (18 C.
B . 850) ; HIeath v. Brewer, (15 C. B. N. S. 803).
Whetber the defendant bad reasonable ground
for that belief, that is, wbetber he judged reason-
ably or net, is a subordinate question, an in-
gredient in enabling the court to arrive at a con-
clusion as te bis bona fide8; for when the ques-
tion is whether a nman lias or bas flot acted
bond fide, tbe reasonableneas of the ground of
belief may be fit ta be considered; and a party
is eDtitled ta notice of action, provided lie bas
acted bond fide in the belief that bo is pursuing
the statute, even altbough there may be fia
reasonable foundation for sucli belief: per
Maule, J., (13 C. B. 863.)

In tbe case last mentioned, where an omnibus
proprietor wrote upon tbe driver'. license, tbat
be Lad discbarged the plaintiff from bis employ
for damaging bis cab and nlot bringing borne
xnoney, but the Statute, (6 & 7 Vie. cb. 86, secs.
.1-24) did not confer this power upon the pro-
prietor, but only on a magistrats, upon the
driver being properly brouglit before him, and
an action was brought by the driver sgainst the
1proprietor for defacing the license and writingdefamatory niatter upon it, the court beld tbat
the proprietor was net entitled ta notice of action
under that statute. Erle, C. J., said : IlCan it
be said that the defendant could bonestly believe
that hie was acting under tbe autbority of tbis
section ? The defendant could flot houestly
believe be was a magistrats, or tbat be could be
justified in acting as a judge in bis own case.
There was fia pretence for saying tbat lie was
acting, or could for a moment suppose be 'was
actinig, under the autliority of tbe statuts."

Now, by considering the necessity tbere was
tbat there sbould bave been an information in
writing and under oath laid before the magis-
trate to confer upon him jurisdiction ta issue bis
warrant for tbe arrest of tbe plaintiff, and bycotsidering the nature of tbe direction wbicb the
judge ouglit ta give ta the jury ia sucli a case,
wc shall be able ta determins whetber tbe
actindaor Ferguson wati entitled ta notice of

Cac it be said, as Ense, C. J , expressed him-
Self in tbe last case, that eerguson could him-
self believe be was acting under the autbority of
the etatute in the execution of bis office or duty,by issuing tbe warrant ta arreat the plaintiff,
'Witllout any cbarge or complaint of any kind,verbal or otberwise, baving been first made
Sgainst tbe plaintiff? And I tbink we may alsoadd, as was said in tbe saise case, there was fia
Pretence for saying tliat be.was acting, or couic!
for a moment suppose he was acting, under the
authority of tbe stattite. He acted in a manner
Wbich tbe statuts under fia circuistances couid
.IUstifY; this was ta cdexceed bis juni8diction :Rit v Parkinsçon (20 L. J. Mag. Ca. 208.)

Tbe facto of the çaise sbew not.one single cir-
cumstances ta remove tb. suspicion that the
defendant was not a stranger ta tbe purpose
wbicli Collinson manifestly bad in instigating
and promating this criminal proceeding against
tbe plaintiff. There was no evidence of boa
fides, nor room ta conjecture it. There was
natbing, in fact, ta leave ta tbe jury respecting
it; but if tbere had been, fia objection was taken
ta the mode in whicli the learned judge left the
case ta the jury.

As we find that Ferguson was not entitled ta
notice of action on the ground just stated, il is
unnecessary ta consider tbe otber reason advanc-
ed by tbe plaintiff wby notice of action was fiat
necessary; namely, that the warrant was made
out cf the local jurisdiction of tbe magistrate.
The cases of Partridge v. Woedman, (1 B. & C.
12) ; Arnold v. Dimsdale, (2 E. & B. 580) ; ccd
Hughet v. Buckland, (15 M. & W. 346,) are
applicable ta this part of tbe case; and frorn
tbese cases it would seem, that, .altbough
Ferguson did make the warrant 'without the
limits of tbe courrty for wbicb be was a magis-
trate, he would nlot, therefors, necessarily for-
feit bis rigbt ta notice of action. .And it is, aise,
unneccssary ta consider the. sufficiency of the
notice: the fir8t part of il relating ta the tres-
pass seems ta be unquestionably bad, for not
stating lime and place.

As ta that brandi of the mile whicb relates ta
tbe application for a new trial, we Pbould firsl
dispose of sucb facts of it which we canuot enter-
tain. Tbey are eontained in tbs 2nd, 4tb, 6tb,
and 7th objections above stated, and we declins
ta entertain them, because 'we see or know of
nothing ta shoew us Ihat tbe learned judge, as ta
tbe 4th objection, rsfused ta receive any evi-
dence which was admissible ; for il could flot be
permitsd ta tbe defendant ta prove the plaintiff
guilty of any cbarge thal bad neyer been made
made against him, or of wbicb hoe had neyer been
convicîed, even if sucob evidence be admitted ta
have been tendered tn bum; or, as ta the 6th and
7th objections, tbat he misdirected tbe jury iii
tbe manner represented, and because, as te ail
the objections, we do flot find in tbe notes of tbe
learned judge tbat the defendants, or either of
Ibsi, took any exception ta tbe course which
was pursusd at the trial, or desired any other
course ta be talion. Tbe defendants must, there-
fors, b. precluded fromn naw objecting te liat
wbich tbey did nlot abject ta at the proper tume
and before the praper antbority.

We may also dispose at once of the 1Oti
abjection in the mile, as ta the venue, because it
is now of fia moment, as, according te aur
opinion, Ferguson was niat entitled ta notice of
action, and is net within the protection of the
act.

Tbe other questions raised by the remaining
part of the mule are :

lat. That in a deelaratian containing a ceunt
in trespass, and another in case, the verdict, if
it be general on both eaunts, is contrary te iaw.
This is the first objection of tbe mile.

2nd. That the evidence did flot esîablish any
joint tort against the defendanîs, in whici tbey
could in law b., or were, in fact, jaintly liable.
This, we lhink, is tbe effeel of the tbird, fifîli
and sighth abjections of lie rule.
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