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portion of the same ; parlies so in pos
session, hovvever, may so far bind them
selves by their acts as that when a patent 
shall issue to them the lands granted 
would be bound by any r ght or eas.ment 
to which their sanction has been obtained.

2. The council not having power to 
pass the by law in question, the owner of 
the land is not bound to accept compen
sation as he would have been in the ca-e 
of a valid expropriation. If the council 
deem it necessary in the public interest 
to tstabl sh a road along the line-of the 
present road, a by-law must be passed for 
that purpose and then if the council and 
the owner cannot agree the compensation 
will have to be settled by arbitration.

3 and 4. We are of the opinion that the 
property in question is liable to assess
ment but where it should be assessed we 
cannot say. In order to determine 
where it should be assessed we refer you 
to sections 38, 40, 41/42 and following 
sections of the Assessment Act.

5. The local improvement sections of 
the Municipal Act, are complicated and 
very difficult to work out. In the case you 
put, we think that the council should act 
under ebher section 668 or section 669, 
andthe by-law should either be published, 
with a notice appended to it, stating the 
time and place of holding a court of 
revision ; or notice should be given in the 
manner provided by section 671. If the 
council desire to advance 40 per cent, 
from the general funds of the muni ipality 
under section 678, the by-law should be 
aptly worded for that pu p rse. Instiad 
of using the short form of by-law provided 
by the Act we would advise you to pre
pare a long by-law.

Alteration of School Section Boundaries in Districts.
118 —Justice.—In the year 1888 the inhabi

tants of 1 lair called a public meeting for the 
putpose of forming a school section ; said inhab
itants were in an unorganized territory. It 
was decided by a vote of said meeting that a 
union school section should be formed of part of 
the following townships : A. B, C and I), said 
boundaries were defined as follows : All land 
situated between E and F, Indian reserves on 
the east and west side, ihe Conestoga River on 
south side, and extending north three miles. Said 
petition was forwarded to school inspector. He 
replied to said petition advising them to enlarge 
said section. This «as voted down, ami school 
boundaries were defined as above stated by the 
inspector. Now the township is formed into _a 
municipality, and council are desirous of enlarg
ing said boundaries of Blair Public school one 
mile north. The inhabitants in said territory 
object on ihe following grounds :

They were willing to go into said section 
when formed at first, if the school-house was 
placed in centre of section. This was tejecled. 
It was claimed that Ihe school-house should be 
placed where there were the most children to 
attend. To gain this object this one mile in 
dispute was struck off. Now when they have 
school house built, and are in debt, they claim 
they have a right to enlarge their boundaiies.

By leaving the boundaries of Blair public 
school section as formed, there is ample terri
tory to form a school section within the bound
aries of said municipa'ity, viz., three and a-half 
miles north and south, by four miles east and 
west. ïaid inhabitants are desirous of forming 
said section.

1. May council legally alter said boundaries 
of Blair school section ?

2. When school section boundaries are altered 
have ihvy not to remain in force lor five years ?

3. Is there any redress if said que-tion, (viz., 
school boundaries,) is cirii-d to a higher court?

4. If the law Compels us to join Blair school 
section, have we to share the respouAbi.ity of 
its debt ?

5. May we compel the school-house to be 
placed in the centre of the section ?

1. Sub-section 2 of section 38 of the 
Public Schools Act g ves every township 
council the power to. alter the boundaries 
of a school section, etc., in case it clearly 
appears that all persons to be affected by 
the proposed alteration, etc., have been 
duly notified, in such manner as the 
council may deem expedient, of the pro
ceeding for this purpose or of any appli
cation made to the council to do so. This 
sub-section applies to your township (an 
organized township in Rainy River 
District) and if the notice referred to in 
the above sub section has been given, the 
council may, if they deem it to the 
advantage of all parties concerned, pass a 
by-law altering the boundaries of the 
existing school section by adding thereto 
additional territory you mention, or such 
portion of it as they deem best, provided 
they do not transgress the provisions of 
sub-sections 1 and 3 of sec. 11 of the Act.

2. Yes. See sub-section 2 of sec. 38.
3. There being no county organization 

in your di trict the providons of section 
39 and following sections of the Act pro
viding for an appeal to the county council 
from the decision of the township council 
in the matter, do not apply. The council, 
in passing a by law pursuant to the pro
visions of section 38, wou'd be simply 
exercising the discretion thereby conferred 
on them, and wre are of the opinion that 
no court would interfere with their 
decision.

4. This point is not clear, but, after the 
best consideratio.i, we have been able to 
give it, we are of the opinion that your 
property will not be liable to taxation for 
the cost of the school house, or that part 
of it remaining unpaid, if apart of it has 
already been paid, for these reasons. 
Section 70 of the Public Schools Act 
requires the sanction of the ratepayers 
before the trustees can make an application 
to the municipal council for money to 
build a school-house, and it seems to us 
that it follows, that ratepayers brought into 
a section after a school has been built 
cannot be taxed for a share of its cost 
because it w'ould be imposing a liability 
upon them in a matter in which they have 
had no voice.

5. A change in the school site can only 
be effected under the authority of section 
31 of the Public Schools Act.

Highway Crossing Over Railway.

119—M. E.—A R. R. Co. proposes to 
repair or grade up the approaches to the 
crossings by covering up the gravel, which 
forms the present road bed, with clay and sand. 
Can ihe township hinder them in so doing and 
compel them to continue the use of gravel ? 
About thirteen years has elapsed since the R. 
R. and a pproaches were built and a considerable 
part of this time the company have not kept 
the grade up to the requirements of the law,and 
now it is proposed to extend the grade beyond

the requirements of law,but to do it with earth. 
As that kind of r. ad-bed cuts up deeply in the 
wet season, we believe it will be vet y objection
able to the public.

You do not say wh ther the railway is 
under the jurisdiction of the D minion or 
Provincial Pa liamenr. Assuming that it 
is under the former, (as most of ihe rail
ways in Ontario are,) section 186 of the 
Domii ion Railways Act (C. S. C., chap. 
109) requires the grade of highway 
apt roaches to railway tracks to be not 
less thàn one foot in twenty, but the Act 
•is silent as to the material of which such 
grade is to be cor structed. We are of 
opinion that the only redress the council 
has, in ca-e the railway Co., after having 
been requested to do so, refuse to gravel 
the new grade is to apply to the Railway 
Committee of the Privy Council for the 
settlement of the difference betw'een it and 
the Railway Company.

Election to Fill Vacancy in Council.
120—Ci.erk.—After the last municipal 

election two members resigned and I was 
thereupon directed to hold an election to fill 
the two vacancies. At the nomination meeting 
five persons were nominated. Within the time 
allowed by law, four persons gent in their 
resignations. Should I receive the f ur 
resignations, or should I refuse to receive the 
last resignation sent in, and declare the person 
who did not send in his resignation and the last 
one who tendered his resignation, elected ?

You should have received all four 
resignations, and the rem aining members 
of the council, (including the one newly 
elected) since they exceed in number, 
half of the full council, or a majority of 
them, should order the holding of a new 
election, to be held in the manner pro
vided by the Municipal Act for the pur
pose of electing a person to fill the vac
ancy still remaining in your council. 
See section 130 of the Municipal Act. 
We might further draw attention to the 
fact that this section, in terms, applies to 
an annual or other municipal election.

Is Clerk, of Town of Less than 4000 Inhabitants, Mem. 
her of Board of Health.—Salary as Secretary.

121—A. J. F.—Is a clerk of a town contain
ing more than four thousand inhabit ants a 
member of the Boaid of Health? Sub section 
3, section 48, Pub ic Health Act. I contend 
that he is an officer of the board as provided 
by section 53. Can the board fix his sa ai y and 
ask council to pay it, or is clerk obliged to do 
the woik and claim no remuneration for his 
services ? The Municipal Act is silent on it.

The membtrs of the local Board of 
Health in a town containing more than 
4 000 inhabitants are those named in sub
section 3 of section 48, of the Pub
lic Health Act, that is, the mayor 
of the town and six ratepayers, appointed 
as in the sub-section dir. cted. The 
clerk is not a member of the board, but by 
section 53 of the Act he is constituted the 
secretary of such a board. S.ction 56 
authorizes the council of the town to vote 
such sums as are deemed necessary by the 
local board for carrying on its work and 
section 57 dne'ts the treasurer to forth
with pay on demand, “out of any moneys 
of the municipality in his hands,” the 
amount of any orrer given by the mem
bers of the local board or any two of them


