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sud by the oct cf Geo. Il., plantations in Jamaica,
are converted with respect te the payment cf
debts, inte personal. assets, and as euch are pos-
sessc-d hy the executor. The property is personal.
assets aud in ail res~pects te he administered ae
seb." But see as to thie, Dullen v. £'Beckett,
olready cited. Sudh a state cf tho low would net
help the îresent plaintiff, as if the executors
could seli they could make a perfect title.

I concur in thc re5sult cf the Chief Justice's
judgment. T e case cited before Sir .J. Romilly
is rnuchi in peint. 1 refer ale te Pim, v. Insall,
1 MeN. & G. 4-19, 458, Rie lamer's Devisees,
2 DeG. MeN. & G. 366.

The statute on which theso decisions rest is cf
course mucli more explicit in its directions thon
thc 5 Geo. Il., ch. 7. But 1 do net at present
see any practical difficulty in our court cf
equity odministering the estate, and fully effectu-
ating the legal rights cf the creditors against
the lands, just as the English courts oct uoder
3 & 4 %Vm. IV.

MORISON, J., concurred.
Rle discbsrged.

COMMON PLEAS.

(Rcpori.-,l by S. J. VANKOUGEIIET, Esq., M.A., IJorrister. ai.
Law~, licrPorter to Ilie Louri.)

REBVEs V. Es'rES.
Issu Book-Praclic

Con. Stat. cap. 29 , sec. M0, %vhich enacts that the nisi prte
rtcord slial be pap.sed and bigned, does net supersede the
rutô of' court requiring the service of an Lc;sue-book %vith
thA n~otice rf triai, sud such Issue-book nusut therefora
stili Wo served. 9 [O. P. M. T., IS6S].
On tic lOth cf Octoher, 1805, notice cf trial

for the assi7es te be beld at Belleville, in and for
thc ceunfy of Hastings, on the 8rd day of
Noveraber tIen next, had been eerved (,n the
defetidant'e attorney wiithout any issue-bock;-
but on the 2nd day cf November the issue -gas
served. It iras at once retumned with a notice
that the defendant would apply te set aside the
notice cf trial, on the ground that ne issue-bock
liad been served with the latter, and tbat if the
plaintiff proceeded ivith the trial, tbe defendant
woulti move te set aside tIe verdict ohtained
thercat.

The plaintiff did, notwitbstanding this notice,
take a verdict on the 8th day cf November, be-
fore the Chief Justice for Upper Canada, in tho
absence cf tbe defendant.

-. LB. Read obtained a rube nisi in the Practice
Court returnoble in tbis court, calling upon the
plaintiff te shew cause wby tbe notice 0- trial
and a!i flic proceedings thereon sbould net ho
set acide for irregulority with costs, on the
greunil that un issue-hock lad been scrvcd
theretrith, or bad heen delivered until a day or
two befère fhe day cf assizes; or why thc ver-
'hict obtined should net ho set aside for irregu-
larity ivitii costs on thc grounds ahove mentioned.

J. A. Boyd sbewed cause.-Rulc 19 cf tbe
ries made in Enstcr term, 5 Vie., dispenscdl
With thc necessizy cf serving issue-bocks. After-
warrds thc 19 Vie. cap. 43, sec. 154, enactcd
that the nisi pries record should net be seaied or
pttssed; but by section 813 the courts werc
authorised te make new rules for the purpose cf

carrying the oct into effect, in pursuance cf
whicb the ruies of Trinity term, 1856, were
made. fly these ail former rulles wero annulied,
and rule 33 required issue-books to be served,
and gave the forme in the schedulo. 13y 22 Vie.
cap. 22, sec. 203, it ie enacted thot the nid prius
record need nlot bc eealed, but shai] be passed
and signed by tho clerk or deputy clerk cf the
Crown. Prom the 19 Vic. tili the 22 Vie. it vas
properly required that issue-books sbould bo
served, because the defendant liad no means of
knowing in wvhat shape the record vfould bo
made up; but after the passing of the nct, 22
Vie. cap. 22, tbe necessity ceased, for the record
could not ho returned until passed and signed by
the properofficer, and Ilcessante rati00e, cessai lex,"
and therefore thero is no neeeseitý for serving »thc
issue-book. lio cited 6!arruthers v. Ryke.-!, 7
U. C. L. J. 184; Boulton v. Jones, «10 U. C.'L. J.
406; Ilarrington v. Falll 16 U. C.C. P.; Jon es v.
Blliott, 1 15. C. I. J. N. S. 150; Scott v. jMc-
Gregor, Tay. Rep. 110; McLean v. Nelc-on, Rob.
& Har. Dig. 'r't. "lRecord ;" Lucais v. 1>eatman,
7 U5. C.. B. 20; Denier v. Preibi, 9 U. C. C. P.
' ;73 ; ,Jones v. floldsworth, 10 L. T. 8*25.

.T. B. Recel, contra, contended that it was
stili necessary to serve issue-hooks. Ile cited
Skelsey v. Mlanning, 8 U. C. L. J. 100 ; mî
v. Jennings, 9 Dowl. 154; Doe dent Gotterrill v.
1ýld, 2 B. & A. 472; C'odrington v. Lloyd,, 8

A. & E. 449; Combe v. Pitt, 3 .Burr. 1082.

J. Wu.sS, J., delivered the judgment of the
court.

Wben the nisi prius record wias ollowied f0 ho
made up and entered for trial ex parte witlhout
being examined and certified by the officer hav-
ing the custody of the original pleadings, the
defendant had ne mens of knowing wihether it
had beeo coirectly made up, until it was entered.
Hience arose the necessity for baving issue-books
served with the notice of trial. By our old
practice the record was always examined and
passed. Thie the legisiature bas so for revived
as to require it to ho passed and signed ; but
we think, it did flot hy implication annul the
rul of court requiring the issue-book to ho
served. W'e incline tbe more to tbis opinion
frein the fact that by the 313tlh section cf the
19 Vie. cap. 43, 'wbich autborised the inaking of
these tules, they -were required te ho laid be..
fore hoth Houses of Parlioment, and fiod ne
effeot tili three menths thereafter ; but that
afterwards tbey sbould ho of like force and
effeet as if the provisions contained in themi bad
been expreesly enacted hy the Parliament of
this province. IVe assume the legislature had
these miles in view, aod that it was intended
to superadd to them. titat thte record 3houlel bc
passeil and s&gned. Tho argument for thc plaîin-
tiff was based upon the maxim, cessantc ratione
legis, cessai ipsa lez; but this maxim applies te
common law, nlot to statute law, (Dwarris on
St.atutes), a-ad le net cf uniNersal application.

'We were asked te grant this rulo wiithout
costs, if our opinion were adverse to the plain-
tiff. IVe biave considered this, and tbink we
should net ho ezercising a vwise dizeretion in
allowiing the plaintiff to question witb impunity
a long and well-estaldilied practice. On tho
coutrary, wo think that if ho chose te d o Lt, te
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