
ENOLISH CASES. d~

VENDOR AND PURCHIABER--OS3SESORY TITLE-LAND SUBJEOT TO
RESTRICTIVE CUVENANT-NOTICE-RTEAL PROPERTY LIMITA.

TION ACT, 1833 (3 & 4 Wm. IV. Ce 27), s. 84-(R.S.O. c. 133~,
S. 15).

In re Nisbett iù Pott (1906) 1 Ch. .386. When this case was
before Farwell, J., (1905) 1 Ch. 391, ive drew attention to its
fiaportance (ante vol. 41, p. 480). Now that his decision lins
beeti affirmned by the Court of Appeal (Collins, M.R., and Ronier,
and Coxens-llardy, L.JJ.,) iti aukthority and importance is stili
further enhaneced. A too prevah±nt idea that a possessory titie
suffices to give ant absoltitely clear titie to land is shewil to be
erroneous. lit this case the owner of the land in question in
1872. entered iute restrictive covenaIt.4 with his verndor as te
butilding on the land and the user of buildings to, be erected
thereoiî. Nisbett, the preseîlt ownr of the landi, ~ho claimted
to lhave acquired tîtle by possessiotn for iipwards of 28 years sold
the land to Pott subjeet to a condition that the titie should cein-
nienee with a eoiiveyaiice dated il Auiut, 1890, whichi reeited
that one Headde and'his father had been then in possession for
thiirteeni yvars andtiupwairds. After the eontract to purchase wùs
entered into, Pott was notifled by the ceveniantees of the exist-
ence of the restrictive covenant, The vendor clainied that lie ivas
not bolind by the covenant beeause lie liad l)lrdhasett without
inotice, but it appeared thnt wh'1et liboe î lie Reeepted less
tiii forty years' titie andi that if he had insisted on a fort-
years ti tle lie would tiien have had notice of the eovenant. Thc
vendor also> çlaiied that the effeet of the i8tatute of Limitations be.
ing te extinguishi the paper titie, that it liad also the effeet of ex-
tîuguishing ail rights derived under that titie. The following
passage fromn the judget of Cozens-llardy, L.J., shews how~
the Court deait with that contention: '"The benefit of a restric-
tive covenant of this kind is a paramnount riglit in the nature of
a niegative easernent, :îot iii any m-ay capable of being affected by
the provisions of the Statuite of Limitations on whie.h the squat-
ter relies. The only rights extînguiislied for the benefit of the
squatter under s. 34 are those of persons who might, during the
statuitory period, have brouglit. buit did not in fact bring, ani
action to recover possession of the land. But the person entitled
to thie benefit of a restrictive coventint like this neyer had aur
cause of action which lie could have brouglit, because unless and
until there is a breacli of such a covenant, it is impossible for the
person entitled to the beneflt of it to bring an action. " In
Onitario, if a deed containing, siteli a covenint is registered, it is
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