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beyond the period when they were physicall
fit to diseharge the duties of their office,
and it was thought iltvwould be possible,
without causing any great hardship to
these men or disadvaîîtag-e te the country,
to retire tbem on *a ne"v principle, which
did flot then exist in our heg-isiation. It was
provided that a judge who was 70 years of
age and who had 6erved -25 years could
'retire on full salary, and other judges, who
had not attamned that age, could retire on
ful11 salary after 30 years' service. The
intention was to dispense with a number
of men who were thought to be incapaci-
tated, but the law did not have the eff eet
intended, because, while it did retire those
men, it hehd out to a number of other men
who could retire at the end of 15 years'
service the prospect o! getting a retiring
allowanoe equal to their whole salarv
if they remained in office for the
full period mentioned in the statute.
The proposition involved in section 1 of this
Bill is te revert to the ohd system, namehy,
to allow a judge te be retired at the end oi
fifteen years, but not te interfere with the
vested rigbts o! any judge who ié now
holding office. This repeal wouhd app.4y
only to a man who aocepted office after the
coming into force of the Act. That is the
principle, and of course it will have te be
discussed, and the House %vilh have ta dete-r-
mine wbether to adopt it or not. We
adopted it practically unanimoushy hast
year.

The second section of the Bilh deals with
an entirely different matter. In my mind,
the main principhe that underlies that
section is the principhe of conserving the
judicial position of the judges. The prin-
ciple that I think we ought ta lay down
wîth regard to the judges is that when a
man becomes a judge in any of. the courts
of Canada, he should be a judge and prac-
tically nothing else--that he should keep
clear of as many other activities as possible.

The principle for which I am contending
was stated by Lord Esher at a Lord Mayor's
dinner in Enghand:

Wheri the judges of England acte-d within
thre soope of their ordinary duties nobody ever
attempted te suggest that they were flot im-
partial. At thre present time, however, tbey
lenew that one of thre judges had been asked te
go beyond thre scope of ii ordlnary duty.

That is, Mr. Justice Mathew, afterwards
Lord Justice Mathew, who wvas appointed
as chairman of the Irish Evicted Tenants
Commission. Lord Esher continued:

He for one ws esorry and surprised that the
judge ln question irad oonsented to do so. The
result was inevitable. That Judge had al-
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ready Ijeen flercely aocused Of Pa-rtiality or a
want of desire to do justice. But he could
safely eay that throughout his close experi-
ence of twenty-four years there had flot been
a judge on the Engllsh Bench who had sho<wn
at any ttie or ln any postion any other feel-
ing or desire than to be absolutely impartial
and to do right.

The appointment of Mr. Justice Mathew
to such a position destroyed bis usefulness
as a judge.

The Law Times of November 16 last
refers to the same subject. It refera to the
position taken by Lord Esher, and tiien
speaks of the war. 0f course, what was
done during the war is not a precedent. It-
says:

'Befo<e the war we were .resahrtely olppoeed
to the ceflling upon His Majeety's ludges to
perform duties flot oonnected wtth their posi-
tions. But as Sir Charles Swinfen Eady
polnted out ln the strenuous and unprecedented
times through which we have pansed tu the
Iast 'four years. It was the duty of every one
to give of hie beot to the state ln ber liour of
need. And well bas the Bench responded to
the cali, rendering Invaluable services, while at
the samne time thre cause of justice iras in no
way been iTnpeded%. W. Joint wiith thre (Master
of thre Roll l hi vng tha.t thre tignre la not -fer
distant when &. full and complet. severance
w1Il be moide between executive and judicial
duties, and the eld positixon w;lll Ibe reverted to
with etriotness.

That is the principle which 1 dlaimn un-
derlies section 2 of this Bill. 1 ought to
explain that the Bill as constructed this
year is a littie different from the Bill of
Iast year. As honourable gentlemen who
look at section 33 of the Judges Act will
see, that Act provides that a judge shall
give his whole time to bis judicial duties
and shahl fot be engaged in other business.
It was argued that that section was ultra
vires. When I drafted the Bill of hast year,
I assumed that the Judges' Act was in-tra
vires of the Parliament of Canada, but it
seems to be the fact that under the British
North America Act the Dominion Govern-
ment names the judges and pays them, but
that the constitution and the funations of
the courts are within the jurisdiction of the
local leg-isiatures. Therefore, to guard
against that objection, section 33 being
ultra vires, I have drawn a line bertween
Dominion judges and provincial judges. I
have defined what is a Dominion judge and
what is a provincial. judge. In the case
of Dominion judges there can be no doubt
at ail about our jurisdiction. On provin-
cial judges the only cheýck: we would have
would be to proivide that if we found that
a provincial judge was being paid else-
where, we should 'take an amount equal to
what he was being paid fromn the salary
paid him by 'the Dominon Goverrnment.


