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STAR vs. WHITE APPEAL

EXAMINATION IN CHIEF OF EX-
PERT ELMENDORF.

MND CROSS-EXAMINATION BY E.
P. DAVIS

(Special Correspondence) -
rietoria, April 16.—It would seem as

if the plaintiffs in the long fought out
trial before the full court in Star vs.
White, rather scored today (Monday),
the sixth of the present hearing, when
Davis, K.C,, dragged some important
admissions from expert W. J. Elmen-
dorf upon cross-examination. The ex-
pert invariably fell back upon the broad
general statement that the result of the
mew work had in no way interfered with
the contention of the defendants right'
along and did not assist the plaintiffs’
view of the matter, but in detail, when
brought face to face with his testimony
given on several occasions at Nelson
during the progress of the trial there:
first, when the trial started and then
after an inspection and again later,
when the question of more work was
considered, when he had agreed that ‘I
the plaintiffs could prove the extension
of the black fissure north and south,
they woulgd at least materially improve
their position, he hesitated and, wn.ile
speaking very guardedly and. )Vlth
countless reservations and restrictions,
he admitted, though not in the way Mr.
Davis wanted, that the new work had
disclosed the extention of “g” vein
both northeriy and southerly, but would
not agree that this was the black fis-
sure or that this admission upset his
contention of a continuous vein for the
Slocan Siar right across from east 10
west. ile admitted that he did not
agree with expert Bochmer in all things
but insisted that the two opinions were
not inconsistent. To meet this last
proposition Mr. Elmendorf admitted the
existence of the Slocan Star vein 200
feet wide at a given point and suggest-
ed the existence of a “horse” as an ex-
planation.

To an impartial observer who heard
Mr. Elmendorf’s story during the trial
at Nelson, his evidence today gave the
impression that the defendants’ side
had not been strengthened by its re-
cital and there would seem to be at
least a chance of the full court finding
in favor of that “myth” judicially so
declared by the chief justice, the black
fissure. It is, of course, quite impos-
sible to say what the full effect is of
the evidence given today, but some idea
of it may be got when counsel sum up
towards the end of the week. Faced by
his former story and with the recentiy
completed work to explain, Mr. Elmen-
dorf had a difficult task to perform
which he accomplished far better than
might have been expected.

Mr. Bodwell was absent from court
all day on account of the death of his
brother which occurred at the hosmtal
this morning. Mr. Lennie took up the
case when court opened and the pro-
ceedings ren along without a hiteh.

When the court opened this morning,
Mr. ‘Lennle, in Mr ®Bodwell’s absence
called W. J. Blmendor!, of Spokane, the
defendants” expert in chief, well known
in Neison as & consulting mining-engi-
neer and ae the defendants’ star witness
at the first trial of this case before chief
justice Hunter at Nelson. The witness
testified that he had examined the pro-
perty since the new work had been
done. Commencing with the extension
to the south, he desecribed the ore seam
of vein quartz encountered at the out-
set and continuing till the breast of the
drift is reached, where it still is to be
seen. He exhibited a large photograph
of the work taken by himself explaiqing
what the picture showed. The exact
application of - Mr. Eimendorf’s testi-
mony was not quite apparent until the
cross-examination was: well underway,
when his difference of opinion with the
plaintiffs’ experts and with Mr. Boch-

mer on his own side, was brought out

strongly. At the other end of the south-
ern drift the witness described a string-
er of ore found there. This stringer is
from the main Slocan Star vein. In
his original evidence the witness said,
he had been mistaken as to what would
be shown if the crevice or crack now
followed, should be mined. There were
other instances along the No. 5 level
where such stringers were thrown out
from the main Star vein. The stringer
is lying perfectly banded along the wall
of the drift. Referring to the bending
of the slates at the southern turn of
the Star vein to the north as claimed by
the defendants, the witness again de-
clared, repeating his evidence at .a®
originaP trial, that all the slates in the
formation distinctly bent around the
point where the vein turped and he ex-
hibited photographs to illustrate what
h> meant. According to the plaintiffs’
contention there should be no bend, the
black fissure cutting sharply on to the
south at the bending point. Turning
to one of the plaintiffs’ sketches of the
formation at the turning point in No. 5
level, the witness said that it had been
demonstrated that what the plaintiffs
ca)led the filling of the black fissure was
porphyry. Further the streak of ore in
the “A” drift would be found right in
the black fissure, between its walls, if
the work was further extended.

Here Mr. Davis interrupted to say
fhat as the witness was going over all
the old work, the plaintiffs would hav?
to give evidence in rebuttal, a3 Mr. El-
mendorf was not confining himself to
the new work at all.

Continuing, Mr. Elmendorf- cescribed
the workings above the No. 5 level al
the turning point to the north, claim-
ing to further explain what he meant
about the turn on the lower level. Go-
ing back east from the turning point”
on No. 5 level, the witness exhibited a
photograph of a small cut in the admit-
edly Slocan Star vein, showing tne for-
mation. Then he identified severu
samples of black slicke sid2s said to be
the dominant characteristic of - the
black fissure, taken from the point
shown in the photograph last mention-
ed, and declared that right along th2
whole length of what the plaintifis term
twe c-nrse of the black fissure, he
¢>u'd not find co great a proporiion cf
te hlack slickensides, as shcwl at ue
1 int in the Siar vein incicated in the
yhoto and bv the samnles. Turning to
the No. 2 vein he said it was the foot-

wall streak of the main Slocan Star
vein. The new work done there show=
ed no new vein. A “horse” probably
existed at this point.  The point im
question is along the line to the north
from the turning point on No. § level,
one of three places where new work was
done, and which shows according to
the plaintiffs a new vein christened by
them vien No. 2, abruptly ended by the
black fissutrer 3
Coming to the northern extension of
No. b level the third ﬂleee of new work,
the witness sald it was one of = many
cracks striking off and was in no sense
a continuation to the north of the black
fissure so-called by the plaintiffs, or of
the Star vein as described by the de-
fendants, The new work, said the wit-
ness, had demonstrated pothing beyond
the fact that a spur, or branch extend--
ed off north at the point in question.'
Referring to the continuity of the vein
around the Dending point at the narth
and going on west the witneas adhered
te the evidence given originally that
the course of the vein was followed
around the northern turning point as
shown on the plan. Around the turning
points the strongest seams were follow-
ed and the work was done on the vein
and shows its general course.
Describing “drag ore" the witness
safd the ore found along No. 5 level had
none of the characteristics of drag ore.
All the indications in the explored por-
tions of the mine in the upper levels
above the long run to the mnorth
pointed to ore in place and not to drag
ore at all. This statement point blank
contradicts the plaintiffs’ expert testi-
mony.
The Silversmith vein said Mr. Elmen-
dorf, broke around the nose of the por-
phyry intrusion and as it passed along
kept away from and did not run along
side of the porphyry mass, he had never
claimed any different course for this
vein. Going over the western workings
in the levels above No. 5 the witness
claimed the turning of the vein and its
general course was very apparent. He
accounted for the turns and twists ana
the irregular course followed generally
by known geological reasons. The wit-
ness gave a list of assays taken from
the new work showing varying values.
Speaking generally as to the new
work, Mr. Elmendorf said he was still
thoroughly satisfied that the Slocan Star
vein extends alopg its course contin-
uously as shown on the plan. The new
work had strengthened several views
held previously. The new work at the
north and south emds had shown cracks
continuing on but other cracks or crev-

different points and in no Sense could,
that portion of the Star vein called by
the plaintiffs the black fissure, be said
to extend on north and scuth, the gen-
eral course of the Star vein following
the line developed, to the west, as
shown on-the plan and as previously
sworn to.

Then Mr. Davis took the witness in
hand. Commencing at the southern ex-
tenion the witness admitted the exten-
slon of a fissure to the south with a
wall, the hanging wall. The foot wall
has been taken away, the work follow-
ing along it. The ngw work. exposes a
fissure 28 fect “bro¥d* cxtending-=sonth.
That fissure would not be ‘confined to
any one Jevel. It might or might no%
extend to the surface. He would give
no opinion on the subject, though
strongly pressed by counsel to do so.
He had not seen any evidence of the fis-
sure in the levels above or below No.
5 and could express no opinion  ag'to

these levels.

The so called No. 2 veln was merely
the main line of the vein running
around 2 horse and joining the main
body in the workings. If the No. 2
eastern extension did not join the matn
vein it would still be a branch of the
main Star vein. If the vein was cut
off by the black fissure it would be a
separate vein.

The witness at first differed from evi-
dence on this No. 2 vein given by pro-
fessor Parks in the same interest at the
first trial but subsequently agreed.

Coming to the northern extension the
witness said the fissure found there was
a branch fissure such as could be found
at many-points. He could not say if it
was a continuation of the black fissure.
The real continuation was that follow-
ed by the Slocan Star vein as shown in
the plan. .

Mr. Elmendorf differed from Mr.
Bochmer as to the western extension of
the Slocan Star vein where it turns al-
most at right angles. The vein, he said,
was very wide at the front. the country
was very broken, but he was of the op-
inion that the general course of the Star
vein had been followed as shown on the
plan by the actual work done. He did
not think his version was at all incon-
sistent with that - offered by expert
Bochmer. He did not agree with Mr.
Bochmer but if they were both correct
the vein at this point would be 200 feel
broad. It might go around a horse ,but
the.witness would not say positively,
giving the suggestion only as a possiple
explanation of his own theory squaring
with that of Bochmer’s.

After the noon adjournment Mr. Dav-
is, continuing his cross examination of
Mr. Elmendorf, took up the question ot
some previous statements at the first
trial by the witness concerning what 1s
seen at the turn in the south at the
levels above and below No. 5 and asked
him if the new work did not show an
extension of the black fissure on the
No. & level but the witness repiied in
the negative repeating that the new
work at the turn had in no way changed
his originally expressed view. The wit-
ness admitted the existence of “a fis-
sure” 28 feet wide composed of sofl
black material such as is claimed by
the plaintiffs as the predominating
characteristic material of the black fis-
sure, in the new work to the south,
but he insisted that this extension was
a mere branch fissure that might or
might not extend any considerable
distance. The witness again admitted
that he was mistaken when he gave his
testimony originally. He had then
thought there was no appearance of any
fissure running out to the south at the
turn. The new work had shown up a
fissure extending south. This did not
prevent the Star vein turning north as
it did. ~He still maintained that it was
possible to follow the wai{ of the vein
around the bend. i

ices could be found branching off a9

the probable existence of the'fissure on-

Pefore the work was done the witness
examined the first turn to the north and
was clearly of the opinion that po fis-
sure existed to the south. He had trac-
ed the wall of the vein turning a.ound,
and had then stated that he was of the
opinifon that there was no fissure going
on south. He admitted that th: new
work had shown up a fissure 28 fiet in
width, but again and - again delared
that the existence of this fissure in no

' way interfered with . the defendants’

theory of the continuance of the Star
vein along: its developed course. = The
witness had examined the workings at
the first turn uwnl titnes. befare.the
work ‘ordered by the court was done.
After each examination, untll the pres-
ent one, he always declared he could
see no appearance of a fissure extend-
ing south. At that time he did not be-
lieve there was a fissure there. ae had
been mistaken as the new work showed
a fissure branched off there.

In following the bend of the vein it
was possible to follow round on the ore
or on the hanging wall. The witnese
had claimed ta have follewed the hang-
ing wall round at the:levels above NO.
8, this irrespective of ore. The 28 fool
fissure shown in the new work was not
apparent in the upper workings. There
was nothing to show - whether it ex-
isted there or not. It would be neces-
sary to do more work at each level to
.prove the existence of the fissure.

At the northern extension where the
new work was done, was another-branch
of the Star vein running out, The new
work showed this branch existing; it did
not affect the course of the main Slocan
Star vein which extended on to e
west. The reasons for asserting that
the Star vein to be one continuous vein
were that the foot and hanging wal
could be traced right along and so
could the vein filling. If the fissure
now known to exist at the 5th levsl
extended up to the surface the walls
could not be traced around the turn at
the south, The result shown up by the
new work had not, in the opinion of
the witness, advanced the cut off theory
of the plaintiffs or hurt the contention
of the defendants’ for a continuous
course of the Slocan Star vein,

Mr. Davis read many extracts from
the: evidence formerly given by Mr.
Elmendorf as to the effect of what
might be shown up by proposed work
and which, ne that the work had been
done, was actually shown to exist. The
original evidence showed many admis-
sions of what might be done with the
hope of settling the matters involved,
and counsel pressed the witness narl
to show that. tue possible conclusions
had been arrived at now the work was
done. Mr. Elméndorf made some dis-
tinctions, rather fine ones It seemed,
but maintained over and over - again
fhat the new work had not heiped the
plaintiffs or hurt the cause of the ds-
fendants. :

The court adjourned at 5 o’clock
after counsel had stated that all’ the
evidence would be in tomorrow. Mr.
Davis added that his ecross-examination
of Mr. Elmendorf would be conclud~d
by noon tomorrow.

Victoria, April 16.—When the Star vs.
White. litigation is finally ended it may
be found that the law suit has meant o
the mining experts what the war in
South Afriea proved to be for 8o many
British generals—the grave of many re-
putations. ~
. The evidence before the full court was
concluded during the afternoon session
today and E. P. Davis, K.C., for the
plaintiffs, the Star M. & M. Co., headed
by John M. Harris, commenced his
summing up of the case for the court.
He announced that he would be com-
paratively - brief leaving Mr. Taylor w0
deal with the evidence in detail  and
when the court adjourned at 5 o’clock
this evening, the leading counsel for
the plaintiffs had nearly completed his
review. He will be followed by Mr. Tay-
lor, and then Mr. Bodwell and Mr. Len-
nie will be heard. The court sat longer
today than usual and will continue to
sit longer hours for the rest of the case
so as to insure closing the hearing of
the appeal by next Saturday evening.
Mr. Bodwell was absent again today
from the court room on account of his
brother's death. Te expects to rejoin
the case tomorrow.

Very unexpectedly Dayis dropped the
cross-examination of Elmendorf this
morning after half an hour’s work, de-
claring that further questioning had
been rendered unnecessary, as also had
the calling of further witnesses by the
plaintiffs.  Mr. Lennie cross-examined
S. S. Fowler at some length as to the
finding in an adjoining  mine; - Oscar
White was in the box for a short time,
as was also W. S. Drewry, but none of
the actual evidence produced today was
of a new or startling character.

Shortly after the court met this af-
ternoon Mr. Davis commenced his sum-
ming up of the whole case for the plain-
tiffs, and a very forceful and vigorous
address was continued for nearly three

hours, the chief characteristic of which
was a strong frontal attack on the de-
fendants’ experts and their testimony
viewed in the light of the results of the
new work, the defendants’ experts said
later that Mr. Davis was very “abus-
ive” but that is hardly a fair term
since the counsel, while attacking the
testimony fiercely at times,-always fe'l
back on the alternative suggestion that
the denfendants’ witness had been carrie
away with their desire to support the
contention of their side of the case;
that their judgment, knowledge, idea of
fair play and presentation of the _dis-
closed faocts of the case had gone. all to
pieces. - But with limitation such a3
mentioned, Davis tore to pieces the ori-
ginal testimony and that given to the
full court by Mr. Elmendorf and Mr.
Bochmer declaring that the indepen-
dent evidence of Zwicky and Clark prac-
tically proved the plaintiffs’ chief con-
tention.

When the court opened this morning
Mr. Davis continued his cross-examina-
tion of expert W. J. Elmendorf. -Mr.
BElmendorf said that the spur veins fo
the north and south as shown in the
new work were mineralized at the same
time the main Slocan Star vein was and
that the barren section of the vein
was accounted for by the presence of
the superabundant mass of porphyry as
shown on the model. There might be
other reasons for the barren stretch but
the witness advanced the presence 01,

on, ‘the pre
soounsgel read:
evidence taken

the porphyr¥as, in his

bable reason. Then. th
many extraéts froni”the .
at the trials at NelSon of Mr. Elmen-
dorf himself and of several of the ‘de-
fendants’ witnesses and’ Mr. Elmendorl
was asked to explain the references and
square them. with conditions as show:s
by the new work. Counsel apparently -
made butilittle progress with the expert
as compared with what took place yes-
terday. Many eof the questions asked
were plainly put on the court notes fo™
rererence on the argument of the whole
case, and as a matter of fact mno new
matter was adduced than that already
given.in this correspondence. = Aftar
half an hour of wordy warfare with the
expert, Mr. Davis dropped the witness
rather unexpectely and after’ some
brief explanations to Mr. Lennie, Mr.
Elmendorf resumed his seat. 3
In his answers to some of Mr. Len-
nie's questions Mr. Elmendorf inciden’-
ally explained how experts differ. The
chief justice, Mr. Sizer and the witness

" visited and examined all the mine work-

ings in company, during the progress
of the first trial and before judgement
was given, at the peint in the turn to
the north of the Star vein on No. 5 level
as the defendants’ say and where the
plaintiffs say the black fissure cuts off
the vein, a very close inspection . was
made 3y his lordship, sald the witness.
“l saw what Mr. Sizer saw and he saw
exactly what 1 did, we differed as *o
description and as to what we_ saw
meant geologically . As-a matter of fact
the new work has disclosed a fissure to
the south and at the time of the-joint
examination Mr. Sizer pointed out a
crack at this point and declared a prob-
able fissure to the south. I then thought
no fissure would be found to the south.
The work has proved that Mr. Sizer was
right and I was wrong—but the continu-
ation of the fissure does- not affect our
case.”

Oscar White was recalled on a point
overlooked in his former examination
touching the fault formation of an ad-
joining mine to the properties under re-
view. The fault, as shown in this mine,
lHes nearly at a right angle directidn to
the fault dirsction as claimed for the
black fissure in this mine,

To Mr. Divis Mr. White stated that
he did nst agree at all  with Mr. Fow-
ler's description of ‘the fault fissure 1n
the acjoining mine. He ‘knew .afl.
Fowler mining engineer 1in
charge of the ad’oining mine in question
and shculd know all about the mine for-
maticn,- direction of faults and other
points. He contradicted Mr. Fowler's
statement as o direction of fault, point
blank, and added that no such fault as
‘Mr. Fowler contended for, in-line with
the black fissure extended, existed. On
Mr. FPowler's map of this mine _being
produced the witness denied the real
existenee of the faults as shown on the
map. There might be a “slip” at a€
points referred to but no fault. < There
was a distinct difference between a slip
and a fault. He, the witness, was look-
ing for an extension of the black fis-
sure from the Slocan Star mine .as
| claimed by Fowler, when he examined
the adjoining mine: _He did not find it
as Mr. Fowler had sworn he had, and
declared positively sevéral times that it
could not be fourd. ; s

W. 8. Drewry, provincial land sur-
veyor, ealled by Mr. Lennie, said he had
surveyed the new work recently done at
three points in the new workings and
‘had reproduced the .work on the court
map. -

Mr. Taylor said the only' point he

Drewry’s work was the reproduction of
the new work at the so called No. 2
vein on No. 5 level. This work was not
correctly shown on the map. To. Mr.
Taylor the witnéss, described shis notes
of the No. 2 vein plan. He declined to
admit the correctness. of a plan of the
working made by Mr. Fowler cn a scale
half an inch to a foot. .. -

A. turn in the fact.of the vein was the
point w.sputed. It was this matter that
caused. -much controversy at the t:ial

well declared that Mr. Fowler’s pencil-
ed skeich on the map showiing this new
work at this peint, was incorrect and
he, Boawell, had had a correct drawing
put on by Drewry. during recess,. calling
from the bench an expression of opinion
that the map should not be “tampered”

of the court. Mr. Bodwell had exclaim-
ed to Mr. Taylor at the ‘time “yonr
nose has disappeared,” meaning  tha'
the turn or nose of the vein as claimel
could be seen by Mr. Fowler, was gone,
Mr. Drewry swore positively that his
plan was correct and Mr. Fowler's was
wrong, so far as the point involved.

Mr. Fowler was then called and he
swore to the correctness of his sketch
of the turn in the vein, not shown on
Mr. Drewry’s plan. His plan or sketch
was on a scale of half an inch to a foot.
He gave his measurements in detail des-
cribing minutely how. he found the
“nose” or the turn in the ore. - His
sketch was an exact representation of
what was seen in this® new working.
The witness’ note book with rough plan
and notes made at the time was put in
evidence. Then Mr. Fowler's attention
was directed by Mr. Davis to Mr. Os-
car White’s contradition as to the dir-
ection of the fault fissurfe in an adjoin-
‘ing mine, from what he, Mr. Fowler,
had claimed. In addition to reiterating
his former.statement that the direction
of the main fault fissure in this adjoin-
ing mine was identical with that of the
direction of the black fissure as ciaim-
ed by the plaintiffs, the witness said
the filling of the fault fissure in the ad-
joining mine was also identical *~ with
the filling of the black fissure. Miners
used the terms “slip” and “fault” in-
terchangeably. y

To Mr. Lennie, Mr. Fowler, after the
Monday adjournment, explained how he
made the survey of the disputed plan.
He had used a Bounton compass in de-
termining the bearings, a transit, as
used by Mr. Drewry would be more cor-
rect, but his compass would determine
accurately the “nose” of ore which Mr.
Drewry’s plan did not show up. 18
curve or “nose” was the only difference
between his and Mr. Drewry’s plan. The
witness then went again over the faunil
found in the adjoining mine, without
altering his former testimory. He ad--
mitted faults in the mine where" Oscar
White located them, and in  addition
claimed the other fault as located by

himself as the mine’s main fault fissure

would dispute re the correctness of Mr. -

one morning iast week, when Mr, Bod-

with by any one without the permission

Jn the Waiite faults, th

the orewagd it was ggfnd;

200 feet t0 the south. The main fault
did not-cut off the ore at 'the points
shown on the plan but the ore was
shown cut off by the fissure at other
points in the workings. . The main faull.
fissure alluded to was the same as the
black fissure, identical in make up gen-
erally.

Mr. Fowler’s cross-examination closed
all the evidence in the case; . Mr. Davis
announced that although he had intend-
ed offering further testimony for ‘the
plaintiffs, he had concluded: this was
not necessary and he commenced- his
summing up of the case as to why, m
view of new evidence ' and of the evi-
dence &gt the first trial, the judgment of
the learned chief justice, dismissing the
plaintiffs’ action wi.a costs, should be
reversed and a judgment given by the
full court finding in favor of the plain-
tiffs, sne Star Mining & Milling com-
pany.

Mr. Davis said he wouid be compara-
tively ‘brief in his argument, leaving to
Mr. Taylor to go into the evidence more
fully. He alluded to the many contra-
dictions in the expert evidence and sald
only a view by the court would assist
in clearing up the matter. He would
lay great stress on the mew work last
done In view o0f what was said ‘at the
first trial would be found if the work
were done, and what has actually beeu
found to exist. In this latter case h»
would argue in favor of what evidence
was, not necessarily the most trutaful,
but the most reliable for the court to
relie upon. If experts took a position
“at one stage of the suit and afterwards
abandoned .. or changed it materiauy,
it was a strong point upon the question
of unreliability.. Mr, Harris had firs,
thought the Slocan Star vein had extend
ed on to the south, where it bends to
the mnorth, right across the porphyry.
When Mr. Harris’ engineers examined
the ground before the trial they said
Mr. Harris was mistaken and they ex-
plained what, frém their standpoint,
had taken place geologically at the
point 4n guestion. The theory advanc-

tained today. Their contention, quoting
_counsel said that they denied the ex-
tention of the Slocan - Star vein as
claimed by the defendants. There was
a fault fissure, called the black fissure
for the purpose of identification, cut-
ting off and abruptly terminating tne
Slocan Star vein at its western end.
This black fissure was a Separate and
non-ore bearing fissure, running at Tio—+
angles to the Slocan Star vein. If the
contention was right the black fissure
would be found to extend on its course
north and sfouth past where the present
development shows it. The fissure was
older than the vein and cuts off the lat-
ter plainly, the wall of the fissure being
clearly seen extending on at what the
defendants call thp bend of the Star
vein.

Continuing Mr. Davis said that ori-
ginal position had never been changed
by the plaintiffs and the néw work done
had proved that their original conten-
tion had been proyved. Then counsel
‘turned to the contradictions amongst
sthe defendants’ pwn expents and to the
changes of front which he said they had
clearly been forced to take when con-
fronted by what was shown by the new
work. It was originally agreed among
the experts and with the .approval of the
gourt that the iew work asked for would
‘decide the moot questions ome way or
“the other, although the defendants had
at every point again ahd again resisted
the many applications made to- have
this new work done:

“] have a very grave suspicion tha"
Mr. Elmendorf always’thought that the
doing of the new work would settle the
case; that he thought so before it was
done anu thinks so today, now that it is
done.”

Turning to Mr. Sizer's original testi-
mony counsel showed what that expert
said would be demonstrated by the new
work. First in the south where an ex
tension south - would “show the black
fissure extending in that direction and
of course, doing away with the theory
that the Star vein turned north at this
point. Then @t the north end at the
point “B”, an extension north would
show the black fissure extending in that
direction cutting eff the  Slocan Star
vein at this peint,

The new work at these two points,
together with the other observed~facts
. would determine whether the black
fissure cut off the Star vein and would
show that the Star vein did not make
the two bends as claimed by the de-
fendants and as shown on the plan in
court. This was the position, counsel
said, taken by expert Sizer at the firs®
trial before the work 'was done. He
Sizer, was then-willing to take his
stand on what the -new work would
prove. Mr.  Sizer had been ridiculed by
. Mr. Bodwell and had been held up as
an expert who would square his evi-
dence with wha ever. thecry suited him
and he was held up to the court as ab-
sclutely unreliable and all sorts of
rother plaialy pat suggestions were
mace. Continuing counsel read mans
extrasts frem Mr. Sizer’s original testi-
mony as given under cross examinadon
by Mr. Bodwell to show that his position
taken ‘at tuis tims was clear and defia-
ite; that the fissure extended north and
south cutting off the Star vein, and
proving that the Star vein had no. turn.
further, as to the characteristic fiuing
of the black fissure, that it would be
found extendine north and souih with
walls or bounding planes.

There was nothing ‘‘quibtling” abo1il
Mr. Sizer’s statément then, suck as Mr.
Elmendorf exhibited when pressed in
like manner at that time. The plain-
tiffs agreed that if the work asked for
did not prove what they, the plaintiffs
said it would, they, the ~laintiffs, would
be out of court for good. As to what
the work did show the evidence of Mr.
Zwicky and Mr. Clark should settle.
They were independent parties entirely
and they agreed the other day, that the
black fissure, they sald “a” fissure, ex-
tended morth and south as shown up in
the work done under their direction,
with well defined walls and vein filling,
Such evidence must carry great weight
Bochmer, the defendants’ new expert,
practically agrees with Zwicky and
Clark. Thers is no geiting away from
his admissions. He puts it differently

ed at the trial by the plaintiffs had been"
maintained right along and was main-

from his own opening at the first trial, -

& clearly wrong, and he could not have

of course, he was bound to do that. He [
finds two fissures, one within the other,

with “spurs” or “branches” extending

off. Tais “spur” td the south and the

ore to‘the north are réadily the black

fissure extended. Bochmer and even

Elmendorf admit thal a vein goes off at’
the points in question, they saying that

they are branch veins or spurs of the

Slocan Star vein.,K The ’‘defendants al-

ways claimed that the walls of the Star

vein cléarly turmed at the two points, |
—that these walls could be traced by the

eye; that these walls could be seen to-

‘day or any day. That not merely the

 ore_ turned but the walls did. Now the

new work shows a fissure extending to

the south 28 feet wide, with ore in it,

and “I am not going to insult the intel-

ligence of this court by suggesting that

this fissure does not extend up to the

surface and go down to the lower levels

as Mr. Elmendorf had the hardihood to

advance the other day when he got be-

hind the most extraordinary shield that

an expert ever run up to keep the rain

off him, viz., that he could form no op-

inion from all he knew and saw whether .
‘he would expect this fissure to go down

and to extend to the surface. His state-
ment stamps him as a witness who
should not be believed. I do not charge
him with wilful perjury, but he has beei
80 carpied away in maintaining his side
of the case that his evidence cannot be
believed or taken seriously. If he spoke
truthfully then he does not know his
business or he was hanging back and

trying to mislead the court.”

Turning to Oscar White and Cavan-
augh’s contradiction of Mr. Fowler,
counsel said that the surrounding cir-
cumstances showed both White and
Cavanaugh either as utterly reckless wit
nesses or as men who did not know
their business. They either intended to
mislead the court deliberately or they
were so dense that they did not under-
stand really what they saw in the mine
workings. X

Referring to the evidence given on
the turning point to the south counsel
read extracts from the original testi-
mony given by Mt. Elmendorf that he
could form no. opinion if a vein
branched off to the south, as afterwards
ascertained by the new work. I
think,” said Mr. Davis, “that if Mr.
Elmendorf had turned his colossal min2
seriously to the subject; if he had rea!'
wantec * ~e court, he could
have said; as Mr. Sizer said, that a fis-
sure’ might be found extending on to
the south. Was his testimony given to
inform or misinform the court at this
and at other points in the workings?”

The defendants have to connect the
Slocan ‘Star vein in the east with the
Silversmith vein in the west and to do
this they use 1200 feet of the black fis-
sure to do it. There was Bochmer's
version, that the plaintiffs could -take,
that at the nmorth end of the black fis-
sure where the defendants say their
vein turns to the west and the Silver-
smith vein is found, there is no vein,
no sign of -one to be found, while
Bochmer goes on to admit the undoubt-
ed existence of a flasure, a spur, or a
branch vein along to the south which
the plaintiffs say is the blaek fissure.

Then Mr, Davis recalled the story
told by professor Parks at the first trial
in' Nelson, Parks being an expert for
~the" defendants. '‘Parks swore that no
other vein existed at the turning points
that he, the witness, saw with his own
eyes, the wall turning, the foot and
hanging; at some places the walls were
not visible, but he marked o the plans
where the turning could be seen at all
the different levels, some 11 different
points. Now since the new work had
been done, Mr. Parks was shown to be

seen what he thought he saw, for it is
now known that the walls are not there
as Parks thought.he saw them. Parks
also swore' there was no evidence of
B crack or fissure to the south, but the
new work has proved a fissure 28 feet
wide and-it is impossible to have the
walls turning and all 28 feet too, and
the fissure is now admitted. Thus all
the defendants’ expert ~witnesses are
found to have sworn positively to cer-
tain conditions new shewn to be abso-
lutely untrue. That being the case the
court can place no confidence whatever
in all else these experts testify to. -On
the contrary all that Fowler, Sizer and
Atwater swore to and swore would be
found if the work were done, had been
proved to be the case by what is found
in the new work, hense the stress lald on
it.
The evidence given by N. J. Cavan-
augh at the first trial was touched on,
Mr. Davis saying that Mr. Cavanaugh
posed as an expert and contradicted S.
8. Fowler promptly. Mr. Cavanaugh
followed the work at the turns when th3
drift was being driven. He saw the
walls at the turn, there was no break in
them. no sign of a fissure. That was
Mr. Cavanaugh’s testimony, but tne 28
foot fissure. has since been found and
the walls Mr.Cavanaugh traced around
never could have, existed, although Mr.
Cavanaugh said; “Yeu can pass your
hand right areund the sides of the wall
at the turn.*

Alexander Sharpe’s story at the first
trial showing where that well known
mine manager had been clear that there
were well defined walls at the turns anc
no evidence of a fissure extending north
and south as shown to exist by the new
work was dwelt on in detail as show-
ing the unreliability of “sure’” expert
testimony. Sharpe was unusually posi-
tive that the defendants’ were right an?
the plaintiffts altogether wrong in their
respective theories.

At this stage the court adjourned for
the day, Mr. Davis to continue his ad-
dress tomorrow morning.

Victoria, April 19.—Would chief jus-
tice Hunter have decided the Star vs.
White case as he did at the trial, dis-
missing Mr. Harris' cpmpany’s action
with costs, if his lordship had known
what the néw . work done since the
judgment would show up? One would
not think so after listening for a day
and a half to counsel’s argument on
behalf of the plaintiffs before the full

court,
Mr. Davis closed his argument this

chiefly, and did not continue hi

ed attack on Mr. Elmendorf’s tesstlgloolg;-
‘made so pronouncedly all yesterday
Davis seized on points where he claim-
ed Bochmer differed from all the other
experts produced by the defendants
notably Elmendorf and professor Parks'
and taking up the Bochmer theory he
contrasted it with that advanced by the
other experts in the same interest and
claiming that the only conclusion that
could be reached upon perusal of all the
defendants’ testimony was that if
Bochmer's view was the correct one
then all the defendants’ other witnessas
were mistaken upon vitally important
points. In concluding his address Mr
Davis laid great stress upon the fact
that the plaintiffs’ three expert wit-
nesses Fowler, Sizer and Atwater had
staked their reputations at the first trial
by stating empuaatically what would be
found if the new work then asked for
was done, had maintained one attitude
throughout all the long litigation, and
were now found to have heen cansi'sten—
ly correct while the reverse must truth-
fully be said of the defendants’ experts
and their testimony, leaving an irrist-
able conclusion to be drawn by the court
on the question of reliability of the dif-
ferent sets of witnesses.

Mr. Taylor followed .for the rest of
the day and had not concluded when
the court rose this evening. He follow-
ed upon the broad lines laid out by Mr.
Davis but going into the conflict of evi-
dence, and the analysis of the whole
¢ase most minutely, giving chapter and
verse for all his statements and inci-
dentally showing that his careful and
able preparation and presentment of the
plaintiffs’ case must have entailed an
enormous amount of hard steady work.
His address was mainly a collection of
the various points of evidence taken
from the hundreds of pages of matter
and connected up with brief argument
illustrating the points upon which he
laid special stress, as he went along.

Mr. Bodwell was in court today for
the first time since last Friday. He will
commence a lengthy summing up of the
defendants’ case when Mr. Taylor con-
cludes tOomorrow forenoon.

Beyond a slight protest from Mr. jus-
tice Morrison -against the reading of
long extracts from the evidence the
proceedings today were without any
marked incident.

Continuing from yesterday Mr. Dav-
is commenced his part of the argument
today by referring to Isaacson’s evi-
dence at the trial, Isaacson being a shift
bogs in the émploy of defendants when
No. 5 level was run. He swore that the
Star vein between well defined slate
walls turned around to the north at
the first turn shown in the plan.
“Isaacson was given as a practical min-
er’s view, it agreeing with the experts
as to the turn of the vein as against its
being cut off. The evidence of Fox and
Davis, two working miners, to the same
effect as Isaacson, was also read by
counsel with some caustic comment as
to the sworn-to existence of walls
around the turn to the south walls
which the new work has proved did not
and could not exist as there was a 28
foot fissure there. g

Mr. Bochmer’s evidence given last
week was then taken up. Mr. Bochmer,
said Mr. Davis, clearly differed from
Elmendorf and Parks on many mater-
ial points as to the course of the Star
vein, and as {o the course of the black
fissure at the narthern extemnsion of the
black fissure, Bochmer agreed that the
fissure continued on north, as proved
by the new work there, and that the
“main vein” turns to the west, not
where Elmendorf and all the defend-
ants’ experts say it does, but at a point.
in the black fissure over 120 feet fur-
ther south. He said the ground had
not been opened up to show the course
west-of the main vein, ‘where as all the
defendants’ witnesses declared that the
vein turned west at point B. and along
the workings as shown in the plan. Mr:
Bochmer's view supperts the plaintiffs”
contention in a double way. He agre:s
as to the continuation to the north of
the black flssure and that there is no
evidence of the alleged Star vein turn-
ing® west into Silversmith ground at
the point where the other experts of
the defendants say it does.

Taking Mr. Bochmer’s statement as
correct that there is a turning to the
west of the Star vein where he says, the
Star vein must be 200 feet wide to the
west, the witness and Elmendorf ad-
mitted this without dispute. It was im-
possible thaf Mr. Bochmer’s ‘“main
vein” extending to. the west throuzn
unexplored country, ceuld by any con-
ceivable means be identified with El-
mendorf’s eourse of the Star vein to the
west turning at point B. If Bochmer is
right, Elmendorf is wrong, and when
Elmendorf says the two views are re-
concilable he shatters his own reputation
as a rellable witness, Mr. Bochmer said
something entirely new when he found
another turning peint to the west of
the Star vein then the one sworn to
to date by all the other defendants’ wit-
neses. The chief result 1§ that the court
must find there is no peliable evidence:
of the continuation sst of the Star
vein at the point B, the northern turn-
ing point.

Bochmer declared frequently that the
geological conditions found imn the
ground under review could be-account-
ed for in several possible ways and he
merely favors or prefers one way above
another. “Now,” continued counsel.
“the burden of proof here lies on the
defendants, but as a matter of fact,
while the defendants’ witnesses differ
the only sure evidence that has been
offersd to the court, evidence that has
been proved to be correct by thé new
work done, has been th evidence of
Fowler, of Sizer and of Atwater .or
the plaintiffs.” The general evidenc®
of possible geological conditions in past
ages, as offered by the defendants was
of too dim and misty a character upon
which to settle an important case like
the present. -

The plaintiffs offered the court som -
thing stronger than “pure conjectw!
of the Bochmer type. )
The plaintiffs always contended 17
the existence of drag ore along part of
the black fissure. Mr. Bodwell to d
has always -denied the existenc

morning  after speaking for a little
more than an hour and 8. S. Taylor
followed in the same interest, occupying
the attention of the court until 5 p.m.
Today Mr. Davis contented himself with
an_sanalysis of Bochmer's evidence

drag ore, and has added that drag @¢
was ‘something that all mining mdi
know when they see it.
Mr. bBodwell—I did not
samples; I mean't drag ore

mean ha
in the minc.

;ated by a fault fissure,

‘ed to connect

Mr. Davis continuing said tH
tiffs had been ridgiculed time a
for not producing samples of
in court at the first trial.
dozen or more samples are nov
ed Bochmer declined to swear
or not the samples were drag
not. - If the plaintiffs prove dra
the black fissure it is unque
evidence of a fault, that is ¢
black fissure, is a fault fissure
plaintiffs’ cut off theory is confi
the one hand and the continuif
Star vein is disproved on th
hénce the importance of d
Counsel took up Mr. Bochmer’
reasons for his explanations of
logical conditions found to exid
mine workings and in them fou
sound evidence in plaintiffg
Running - through this sumn
Bochmer’s, counsel referred to|
diction by other expert evidence
points as no signs being f(
striation in the workings,” thd
theoretical suggestions offered
up others, and the want of any
to support the rest.

As to the black fissure being
fissure Mr. Davis referred to
-mendorf’s photographs of ]
work in the southern extensio
pared ‘with Mr. Elmendorf’s wel
skiill,”-and declared that Clor
dence disproved all that Mr.
dorf sought to prove. Mr. Clar}
independent witness. He swore
piece of smooth faced rock with
tached to it produced to the ¢
week was a part of the footw
smooth surface showing moven

Elmendorf admits he made a
about the extension of a fissw
south. Fowler, Sizer and Atw
not make a mistake. That is ¢
of the new work. Mr. Bochmer
taken to further discredit Bl
His, Bochmer’s evidence ¢an be
no other way. As to the con
through the Silversmith of the §
to the west the defendants we
court on their own evidence.

As to drag ore in the black
where it cuts off the Star vein 2
the latter is thrown away to th
Fowler, Sizer and Atwater sw
the org found along the directid
throw; in the flussre, is - d
Elmendorf, Parks and White
ore in place. One set of expe
the other. On an equally if
point, the extension or non-e
to the south of the black fiss
opinion of the first set of exp
been found correct by the ne
and the second set of experts
mittedly been found to have bee
As to drag ore then,  the
should have the benefit of th
under these circumstances, rej
ing that the onus of satisfying ]

on the points under conside:
upon the defendants. 3

In codcluding his address M|
‘pressed upon the court the carg
:sideration of the effect of the ng

Mr. justice Morrison—“Of
‘have heard so little, now th
ibeen done.”

Mr. Davis continuing, said
‘much of his argument upon ¥
:8hown by the new work tracis
fect of it back through the evidd
‘en at the original trial. The n
"Showed exactly what the plain
3 court would be found if 4§
W done. The court fully un
‘what it was hoped would be p
'disproved by the new work.
“the work was done and the
+contention fully demonstrated
:an end of the defendants’ conte
‘urged along many lines, possib
the new work was done, but
‘longer argueable. <

8. 8. Taylor, K.C., followed )
‘for the plaintiffs’ going minu
:all the evidence touched gene
iby . Davis. He urged that
rent hearing was an appeal on
ccase and must be so conside
istated the two contentions,
;plaintiffs’ on the one hand an
«defendants on the other and
«ceeded to take up the section
teviderice supporung the plain
variable contention from the fi
‘the present time.

Referring to one of the dri
:No. 5 level just to the north of]
turn, counsel said that accordi
pert téstimony crosscuts in
‘ihgs were dnvariably inte
‘marks, being run out to asce
‘make up of the surrounding
“Practical miners, when in doy
ithe course of the vein, rum ©
scuts to test where they wer|
“Where they knew well what ¢
following they did not run cro§
ithe point first|indicated, the
showed that the miners did
the course of the vein, althoug]
fendants’ now claim the cours
vein was perfectly clear. T
Mr. Sizer's original evidence
read extracts touching on w
shown in the workings at th
turn in the Star vein and wherg
ness declared the vein was e
minated, cutoff by the black fis
evidence showing the black fi
tending to the south. The con
to the north, not being the St
a bent-around course, but the
sure only. At the first bend b
during the first trial, only a g

‘the workings could be seen owi

lagging being in place there.
then explained what would be
the south if further work w

“Counsel’ followed the original

given by the plaintiffs’ witnes
first trial showing where the

-at the different levels came u

angles to the black fissure, w4
that
black fissure so designated—a
throw of several hundred fe
north occurred, along the ling

.drag ore was found in the w
-of the black fissure.

Mr. justice Morrison objecte

‘sel deliberately and coolly
-extracts from the evidence.

heard it once, will have to|
azain. Reading it now was

sistance.”

Mr. Taylor replied that cow
up sections of
dence with the theory suppq
proceeded with his analysis.

‘ing the make up of the vein

the black fissure what the p
ways ‘econtended for was that

slickensided material was  thd




