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inconvenience arons in the administration of justice, from the
want of a power in the ruperior courts of law to compel the
attendance of witneenes resident in one part of the United
Kingdum at a trial in another part, and that the examination
of such witnesnes by commission was not in all cnses n suffi-
cient remedy fur such inconvenieace, enacted by sect. 1 . —

That if any action or suit now, or at any time bereafter, depend-
ing in any of Her Majesty's superior courts of Common Law at
Westminster or Dut.io, or the Court of Fession or Exchequer in
Bcotland, it shull appear to the court in which euch action is
pending, or, if such court is not sitting, to any judge of any of
the snid courts respectively, that it is proper to compel the persona!
a‘tendance at any trial of any witness who may not be within the
jurisdiction of the court in which such action is pending, it shall
be )awfal for auch court or judgo, if in bis or their dsoretion it
*hall #0 seem fit, to onder that a writ, called & Writ of Subpana
ad testificandum, or of Subp duces tecum, or Warrant of Cita-
tion, shall issue in special form, commanding such witness to
attend such trial wherever he shall be within the United Kingdom :
and the service of any such writ or process s any part of the
Unued Kingdom, shall be as valid and effectual to ail intents and
purposes, as if the same had been served withn the jurudiction of
the court from which it wsues, By sect. 3, persons aro not to be
punished for disobedience if sufficient money has wot been tender-
ed for expenses.

These atatutes it must be admitted, when fairly considered,
show that the topical jurisdiction of the Cuurt of Queen’s
Bench at Westminster is co-extansive with England proper,
and not beyond, and that the avthority and powers of its
Jjudges are limited by such jarisdiction, except whera expressly
enlarged Uy statate. But whether a court has or not jurisdic-
tion io any given case, can readily be known by the fullowing
simple teat, viz.: By ascertaining whether, if the jurisdiction
were assumed and denied by the subject, such court could
legally enforce its judgment by execution ; fur it is a legal
asivm on this sulbject, that the power of enjoining its decision
is & cunsequence of jurindiotion, and thus that jurisdiction and
execution are convertible terms. This aziom is acknowledged
by Lord Campbell in Ex parte Less, EL Bl. & El. p. 834, where
be snid—* It was not at all explained in what manver our
writs uf error, cerliorari, or habeas corpus could be enforced
in such dependencies,” which paseage was, as we hzve seen,
quoted with approbation by Chief Justice Cuckburn in Ander-
sun’s case. This test is alno lnid down and deseanted upon
in a learned and saccurate treatise, known to the prufession as
** Musisy on Iuferior Courts,” in p. 64, of which s the follow-
ing paragraph :—

Bo a power of enjoining its decision is & necessary adjunct to a
jurisdiction, and therefore it is said by Biacton *——:¢ Oportet
etiam quod ille qui judicat, ad hoo qudd rats sint judicia, habeat
jarisdictionem ordinsriam vel delegatam, et non sufficit qudd
Jjurisdictionem habeat, nisi babeut coertionem, qudd si judicium
suum executioni demandare non poeset, sic essent judicia delu-
soris.”  Also—* Buut enim cause spiritanles, in quibus judex
secularis non habet cognitionem nec executionem, CUM ¥ON WABEAT
COoxBTIONEN .} and so strongly is & jurisdiction dependent upon
8 power and sutbority of giving it effect, that if & jurisdiction be
created by sot of parliament, cr letters patent, and no mention
made of such powers as are uecessary for giving it effect, as a
power of issuing process and execution, they will be implied by
mere operation of law.

20d-—A4s lo the privileges and territorial ambit of the Canadian
Courts of Civil Judicature—The first statute tv which atten-
tion is directed to the Imperial Statute of 3 & 4 Vic. ¢. 35,
which was passed oo the 30th July, 1840, and is entitled,—
** An Act to reunite the provinces of Upper and Lower Can-
ada, and for the government of Canada.”’ It recites that it is
necessary that provision be made fur the good governmont of
the provinces of Upper Canada and Lower Canada in such

* Lib. 1if. £ 106, 107, par. & + Lib. fil. £ 108, 107, par. 5.

—

manner a8 may secure the rights and liderties, and promote
the interests, of all clasnes of her Majoaty’s aulijects within
the mame ; and that it is expedient that the ssid provinces be
rounited, and form one province for tAe purposes of executive
gucernment and legislation,

This statute, after declaring the union of the provinces,
provides a legislative council and assembly, appuints & gover-
nor with very lurge powers, and b{’ sectivn 44, which estab-
lishes Courts of Aprul, Queen’s Bench, and Chancery, in
and for Upper Canada.}

After reciting ** That, by the Inws then in force in Upper Canada
the goveruor, lieutenant  overnor, or person sdministering the
government thereof, or the chief justice thereof, together with
any two or more of the members of the Executive Council thereof,
constituted and were a Court of Appeal fur hearing and determin.
ing all appeals from suoh judgmeuts or sentences as might lawfully
be brought before them. And siso, that by a legislative act of
Upper Cunada, stat. 2 Wm. IV. c. & entitled * An Act respecting
the time wud place of sitting of the Court of King’s Bench,’ it was
amongst other 1hings enscted, that bis Majesty’s Court of King's
Benck in that province should be holden in & place certain, that
is, in the city, town, or place which should be, for the time being,
the seat of the civil government of such province, or witbin one
mile tberefrom. And also reciting, that by & Legislative Act of
Upper Canads, passedin 7 Wm, IV, ¢. 2, entitled ¢ An Act to esta-
blish & Court of Chancery in this province,” it was enacted thas
there should be constituted and establi hed a Court of Chancery,
to be called and known by the pame and style of * The Court of
Chancery for the province of Upper Canada,’ of which Court the
governor, lieutenant-governor, or person administering the govern-
ment of such province, should be Chanceilor; and which court, it
was also enacted, should be bolden at the seat of government in
the said provinge, or in such other place as should be sppointed
by prociamation of the governor, lieutenant-governor, or person
sdministering the government thereof."”

And it was enacted, that until otherwise provided for§ by
an act of the Canadian legislature, all judicial and minirterial
authority which before and at the time of the Euoing of the
snid Aet 3 & 4 Vie. ¢, 35, was vested in, or might be e; ercised
by the governor, lieutenant governor, or persun a lmin istering
the government of the said province of Upper Canade, or the
members, or any number of the members of the esocutive
council of the same provines, should be vested in, and mighs
be exercised by the governor, linutenant-governor, or perscn
udministering tho government of Canada, and in the members
of the like number of the members of the executive council of
such province respectively.

And that, untireotberwin provided for, || by act or acts
of the Canadian legisiature, the said Court of King’s Bench,
now called the Court of Queen’s Bench of Upper Canada,
should, from and after the union, be holden in the ci:{
of Toronto. or within one mile from the manicipal bound-
dary of such city. Provided always, that until otherwise
provided by act or acts as aforesaid, tho governor of Canada
migbt, by and with the advice and counsel of the Executivs
Couneil of such Province, by his praclamation fix and appoint
such other place as he might th.nk fit, within that part of the
last-mentioned province which then conatitnted the province
uBf Upper Canada, for the hulding of the said Court of Queen’s

ench. ||

$ As Anderson escaped to Upper Canada, we veed not trouble ourssives with
the courts of Lower Csnada. Uther courts are also established by thus statute,
but for our purpose It is uobecessary to dutail them,

¢ This sactlon Is supvrseded by the provincial act, 12 Vie. c. 63, and other acts
making other provision fer the same matters.

| See ante, p. 44, and post, p. 60.

| The 47D section of the same Act epacta—“ That all the eourts of civil and
criminal jurisdictlon, within the provinces of Upper and Lower Canads, st the
time of the union of the safd provinces, and ali legal comminsfons powers, and
suthorities, and all offosrs, judicial, »d ¥ e, of misisterial, within the
sald provinces respectively, except in 80 far as the same may be aboltshed.
sitered. or varied by, or may be inconsistent with the provisions of this act, or
shal] be abolished, altersed, or varied, by any a 1 or acts of {ie leglelature of the




