1859.] LAW JO

URNAL. 1556

A — —

———————

wns some evidence in corroboration of the positive statement, and
it was for the jury to deiermine whether the evidence of the pro-
ecutrix was true oruot.

Rule discharged. »

Troursexy v. McDoxaLp.

Promissury nole—Giving time to suvety— Eqeeituble dojence.

Action cn a promissory note made bv defendant payable to W, or bearor. ard by
Lim delivered to the plaintiff.  Pled, on equitable grounds, that tha note was
made by defendant as surety. jointly aml s -verally with one C., to secure n d-bt
due trom C. to V.. as W, well knew's that W, transterred to the plaintiff. after
i% hec i due. aud without consideration : and that W. afeer it fell dne and
before the transter, and tha plaintilf after such sraoster. without defendany’s
Cunsent, guce ting ta C to the prejulice of defecdant.  2eid, no defence.
Action, on a promissory note made by defenidant payable to one

James Ward or beaver, and by him transferred to the plaintiff
Plea, on equitable grounds, that the said note was made by de-

fendant jointiy aud severally with one C., to secure a debt due from
the said C to the said James Ward; and that the.said James Ward.
at the time he received the said note so made as aforesaid, well
knew that the defendaut received no value or consideration therefor,
and that the same was mads by the defendant as security for the
gaid C., and that the said James Ward transferred nnd delivered
the said note ta the plaintiff after the same became due and pay-
able, withut any consideration or valus given by him for such
transfer and delivery thereof ; and that the said Jumes Ward, after
the said note becae due aund payable, and before the transfer and
delivery thereot to the plaintiff, aud the plaintiff after such trans-
fer nnd delivery, without the consent or knowledge of the defen-lant,
gave the said C. time for the payment of the said note, aud hath
furboine for a long period of Uwe to enforce payment of said note,
to the prejudice of the defendant.

Demurrer.—That the plea does not deny that the said James
Ward gave consideration for the said note, nor shew any want of
consideration for the making of the note, but, on the cuntrary,
does shew, consi leration.: that it does not appear by the said. plea
bat that the said James Ward received consideratiou for the traus-
fer of the said note ; and that it does not appear. by the said plea
that there was any binding contract to. give time to either of the
said makers, or that there was any consideration for such for-
bearance.

Me Michael for the demurrer. Iector Cumeron, contra.
v. Loney, 17 Q. B. U. C. 279, was referred to.

Ronsysox, C. J. delivered the julzment of the court.

We are of opinion that this plea is insufficient. It states only
that the holder of the note has given time to the principal debtor,
not that he has by any agreement bound himself to do so. What
ig cet up is a mere forbearance or indulgence shewan to the princi-
pM debtor, and this alone has never been held to discharge the
surety. . l

1t is unneessary therefore to consider the sufficiency of the ples |
in other respects as an equitable defence.

Judgment for plaintitf on demurrer,

Perley
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Scorr v. Kervy.
Contract— Assignneul—Layment by mistake—Money had and received—Trover.

M- had a contract to gnpply wood tna riilway compmnv, for whirh he was to be
paid when it bad been inkpreted and aceppted.  White 152 eosds were lying in
the company’s rard for inspee im. he garign -d all the wood that belenged to
him with other property. to the plaiotif for the benufit of his eredicors, le
at the same time mnde over his interest in the contra t to the defendant. who
compleied it, and the compauy afferwards by mistake paid. defoudant for these
152 cords, a8 well as for what s had himse f suppii-d.

Held that the pla ntiff might rrcover this sum as woney had and recejved. but
that he could not maintain trover, there hnving been n v eonversion by defendant

EB L4, alvo. that defendant conld not object that the assignment to the plantitf
was not properly filed.

DecraraTioN. First count, for money payable by defendant to
plaintiff for goods bargained and sold, for money received by de-
fendant for the use of the plaintiff, aud for money found to be due
from defemlant to plaintiff on an account stated. Second count,

! support either view.

the piaintiff’s property, and that the plaintiff was not lawfully
possessed.

At the trial at Sarnia, before Burns, J., the fucts appeared as
tollows: A person of the name of Minty had a large contract with
the Great Western Railway Company for supplying them with
wood. He had got out and delivered 452 cords, of which 800 cords
had been accepted and paid for. 'T'he remain:der, 152 cords, on
the 4th May, 1858,’had been delivered at the station, but had not yet
been measured, inspected, or accepted by the company. It was
provedby Minty thatafterthe wood once was delivered by hit on the
premises of the company he could not remove it withont permission
from the company, but that the delivery to the compauy was not
complete unti] the wood had passed inspection, and was mweasured
by their agent, according to the specification in the contract with the
compary. While these 152 cords remnined still not inspected or
mensured, and as yet uuaccepted by the compray, Minty m vie an
assignment of his property to the plaintiff for the benefit of creditors.
and in that assignment ineluded these 152 cords of wood. The
assignment was executed on the 4th of May, 18568, and filed in the
county clerk’s office on the same day. No affidavit was made by.
the hargainee therein mentioned. Minty. was indebted to the de-
fandant, and for his benefit at the same time assigned to him the
contract with the company, in order that he, the defendaut, might
fulfil the residue of it. The defendant did complete the contract,
and delivered 390 cords, and received payment for that guantity.
The company, subsequent to the assignment of the 152 cords to the
plaintiff, accepted the wood, aud in July after, when they accepted
the 390 cords, from the defendaat, not kuowing or overlooking the
fact of a portion of the woo | being assigned to the plaintiff distinct
from the assignment of the contract, paid for the whole quantity
to the defendant. The defendant admitted he had received pay-
ment from the company for these 152 cords, and that it was an
error o1 the part of the company, but said that as he had received
the money he should keep it, as he was a creditor of Minty’s.

The defendant’s counsel, at the trial, made the following ohjuc-
tions to the plaintif’srecovery, either in agsumpsit for meney hadand
received or upon the count in trover. 1. Thatupon the count in
trover there was no taking of the wood by defendans proved, and
therefore that count could not be sustained. 2. That upon the
count in assampsit there was no privity between the plaintiff and
the defendant established. 3. That the amount due from the

| company for the wood might be looked upon as a debt due, and

then it could not be assigned so as to give the plaintiff a right to
maintain o suit in his name. 4. That the agsignment to-the plain-
tiff, not having an affi lavif of the bargainee atiached, was not in
aceordance with the statute, :

The. learned.: judgn overraled.the ohjegtions, holding that the
facts. entitled the plaingiffito recover either upon the countin trover
or in assnmpsit, and that the facts taken separately might perhaps
The plaintiff might take an assigument from
Miaty of his title.in the wood, subject to the right of the Great
Western Railway Company to acceptor rejectit, and if the defendant
afterwards pretended to t1e cowmpany that these (52 cords of wood
were his, and he sold itas such, trover might have been maintained
against him, upon the inference that such conduct aniounted to a
tuking on his part; or if the defendant merely received payment
fur it in error on the partof the company, without his contributing
to thit error, then the money received by the defendant was so
much money belonging to the plaiatiff in the defendant’s hands.
As to the ohjection that the bill of rale. did not contain an nffidavit
of the bargainee, the judge held that the defendant was not in &
situntion to raise such an objection to prevent the mouey from
being recovered from him.

The jary gave a verdiet for the plaintiff, £96 15s., and leave
was reserved to the defendant to move tae co it to eater nousuit,
if the court should think the objections ought to prevail.

Duavis obtained a rule nisi accordingly, or for & new trinl.

DPrince shewed cause.

Rosprvsow, C. J., delivered the judgment of the court.

The objection to the count in trover I take to be corrsct: there
was no conversion of the wood by the lefendant. But for the
money had and received by the defendant, I thivk the plaintiff

in trover, for 152 cords of wood.
Pleas. 1. To first count, never indebted.

couat, not guilty.

3 and 4, to the second count, the wood not|

2. To the seconl | was clearty entitled t recover.

The defendant was proved to have admitted that he had received



